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PREFACE 


Motives of | 
| the preſent 
| feftion. In the natural world, in particular, every undertakinge 


TX age we live in is a buſy age; in which —— 


knowledge is rapidly advancing towards per- 


thing teems with diſcovery and with improvement. 
The moſt diſtant and reconditexregions of the earth 
traverſed and explored—the all-vivifying and ſubtle 
element of the air ſo recently analyzed and made i 
known to us,—are ſtriking evidences, were all i 1 j 
others wanting, of this pleaſing truth, —_ | 

Correſpondent to diſcovery and improvement in the 
natural world, is reformation in the moral: it that 
which ſeems a common notion be, indeed, a true one, | 
that in the moral world there no longer remains any | 
matter for diſcovery. Perhaps, however, this may 
not be the caſe: perhaps among ſuch obſervations | 
as would be beſt calculated to ſerve as grounds for | 
reformation, are ſome which, being obſervations of | 
matters of fa& hitherto either incompletely noticed, | | 
or not at all, would, when produced, appear ca- | 
pable of bearing the name of diſcoveries : with ſo 


little method and preciſion have the conſequences | 


of | 


"A 


* 


Motives of 
the preſent 
undertaking. 


If to this endeavour we ſhould fancy any Author, 


* 
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of this fundamental axiom, it is the greateſt happineſs 
of the greaigſt number that is the meaſure of right 


and wrong, been as yet developped. 


Be this as it may, if there be room for making, 
and if there be uſe in publiſhing, diſcoveries in the 
natural world, ſurely there is not much leſs room 
for making, nor much leſs uſe in propoſing, refor- 
mation in the moral, If it be a matter of impor- 
tance and of uſe to us to be made acquainted with 


diſtant countries, ſurely it is not a matter of much 


.- leſs importance, nor of much leſs uſe to us, to be 


made better and be er acquainted with the chief 
means of living happily in our own : If it be of im- 
portancè and of ule to us to know the principles of 


the element we breathe, ſurely it is not of much leſs 


importance nor of much leſs uſe to comprehend 


the principles, and endeavour at the improvement of 


thoſe /aws, by which alone we breathe it in ſecurity. 


eſpecially any Author cf great name, to be, and as 


far as could in ſuch caſe be expected, to avow himſelf 


a determined and perſevering enemy, what ſhould 
we ſay of him? We ſhould ſay that the intereſts of 
reformation, and through them the welfare of man- 
kind, were inſeparably connected with the downfall 
of his works: of a great part, at leaſt, of the eſteem 

and 
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FRE FACE 


and influence, which theſe works might under Pu 


the preſent 
undertaking, 


whatever title have acquired. 
guch an enemy it has been my misfortune (and 


| not mine only) to ſee, or fancy at leaſt I ſaw, in 
the Author of the celebrated COMMENTARIES on 

tze Laws of ENGLAND : an Author whoſe works 

have had beyond compariſon a more extenſive cir- 

culation, have obtained a greater ſhare of eſteem, of 

applauſe, and conſequently of influence (and that by 

a title on many grounds ſo indiſputable) than any 

other writer who on that ſubject has ever yet ap- 

peared, 

It is on this account that TI conceived, ſome time Hiſtory of its 
ſince, the deſign of pointing out ſome of what ap- 
peared to me the capital blemiſhes of that work, 
particularly this grand and fundamental one, the 
antipathy to reformation ; or rather, indeed, of lay- 
ing open and expoſing the univerſal inaccuracy and 

confuſion which ſeemed to my apprehenſion to per- 

| vade the whole, For, indeed, ſuch an ungenerous 

antipathy ſeemed of itſelf enough to promiſe a ge- 
neral vein of obſcure and crooked reaſoning; from 
whence no clear and fterling knowledge could be 
derived; ſo intimate is the connexion between 
ſome of the gifts of the underſtanding, and ſome of 
the affections of the heart. 
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Hiſtory of it. 
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Tt is in this view then that I took in hand that = 
part of the firſt volume to which the Author has | 5 
given the name of INTRODUCTION. It is in this . 


part of the work that is contained whatever comes 


under the denomination of general principles. It is 
in this part of the work that are contained ſuch pre- 
liminary views as it ſeemed proper to him to give of 
certain objects real or imaginary, which he found 
connected with his ſubject Law by identity of 
name : two or three ſorts of Laws of Nature, the 


revealed Law, and a certain Law of Nations. It 
is in this part of the work that he has touched upon 


ſeveral topics which relate to all laws or inſtitu- 
tions [a] in general, or at Jeaſt to whole claſſes of 
ö inſtitutions without relating to any one more than 
to another. „ 

To ſpeak more particularly, it is in this part of 
his work that he has given a definition, ſuch as it is, 
of that whole branch of law which he had taken for 
his ſubject; that branch, which ſome, conſidering 
it as a main ſtock, would term Law without 


addition; and which he, to diſtinguiſh it from thoſe 


* —— 


| | [a] 1 add here the word inſtitutions, for the ſake of 
Ks including rules of Comm nen Law, as well as portions 
or #9 of Statute Law. 


an, pencrty, enema gh TR: 


RE 


others its condivident . [5], terms law muni- 1 — of it. 
cipal :—an account, "ſack as it is, of the nature and 
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origin a Natural Society the mother, and of Politi- 
cal Society the daughter, of Law municipal, duly 
begotten in the bed of Metaphor :—a diviſion, ſuch 
as it is, of a law, individually conſidered, into what 
he fancies to be its parts :z—an account, ſuch as it 
is, of the method to be taken for interpreting any 
law that may occur. 

In regard to the Law of England in particular, it 
is here that he gives an account of the diviſion of 
it into its two branches (branches, however, that are 
no ways diſtinct in the purport of them, when once 
eſtabliſhed, but only in reſpect of the ſource from 
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— — — — 1 
whence their eſtabliſhment took its riſe) the Statute 


— — — — — — 


or Written law, as it is called, and the Common or Tu- 
written: — an account of what are called General 
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Cuſtoms, or inſtitutions in force throughout the 
whole empire, or at leaſt the whole nation ;— 
of what are called Particular Cuſtoms, inſtitutions of 
local extent eſtabliſhed in particular diſtricts; and 
of ſuch adopted inſtitutions of a general extent, as 
are parcel of what are called the Civil and the Canon 


laws; all three in the character of ſo many branches 


* 


— 


[9] Menbra condividentia.—Saund, Log. L. I. c. 46. 
a 3 | : of 


5 n . 


of what is called the Common Lao. — in fine, a gene- 


vi 


Hiſtory of it. | 
| ral account of Equity, that capricious and incom- 


prehenſible miſtreſs of our fortunes, whoſe features 
neicher our Author, nor perhaps any one is well able 
to delineate ;—of Equity, who having in the begin- 
ning been a rib of Zaw, but ſince in ſome dark age 
plucked from her ſide, when ſleeping, by the hands 
not ſo much of God as of enterprizing Judges, now 
g | | lords it over her parent ſiſter 

All this, I ſay, together with an account of the 
} different diſtricts of the empire over which different 


portions of the Law prevail, or over which the Law 


has different degrees of force, compoſes that part of 
our Author's work which he has ſtyled the INT Ro- 
DUCTION. His eloquent Diſcourſe on the ſtudy 
of the Law,” with which, as being a diſcourſe of 


R EEE r 3 


ö | | the rhetorical kind rather than of the didactic, I 
| propoſed not to intermeddle, prefaces the whole. 
. . It would have been in vain to have thought of 


travelling over the whole of ſo vaſt a work. My 
deſign, therefore, was to take ſuch a portion of it, 
. as might afford a fair and adequate ſpecimen of the 


character and complexion of the whole. For this 


j | purpoſe the part here marked out would, I thought, 
; N 
| abundantly ſuffice, This, however narrow in ex- 


tent, was the moſt conſpicuous, the moſt character- 
1 85 iſtic 
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iſtic part of our Author's work, and that which was 


; 1 Hiſtory of it. 
moſt his own. The reſt was little more than com- " 


— — 


pilation. Purſuing my examination thus far, I 
ſhould purſue it, I thought, as far as was neceſ- 
ſary for my purpoſe: and I had little ſtomach to 
purſue a taſk at once ſo laborious and fo invidious 
any farther. If Hercules, according to the old pro- 
verb, is to be known 2x pede ; much more, thought 
I, is he to be known ex capite. 


In theſe views it was that I proceeded as far as 
the middle of the definition of Law municipal, It 
was there I found, not without ſurprize, the digreſ- | 
ſion which makes the ſubject of the preſent eſſay. { 
This threw me at firſt into no ſmall perplexity. To 
give no account of it at all ;—to paſs wholly ſub 
filentio, ſo large, and in itſelf ſo material a part of 


the work I was examining, would ſeem ſtrange - 
the ſame time I ſaw no poſſibility of entering into 
an examination of a paſſage ſo anomalous, without 
cutting in pieces the thread of the diſcourſe. Under | 
this doubt! determined at any rate, for the preſent, | 
to pals it by; the rather as I could not perceive any | 
connexion that it had with any thing that came before 
or after. I did ſo; and continuing my examination of 
the definition from which it digrefled, I travelled on |' 
to the end of the Introduction. It then became ne- 
a 4 cellary 
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— — ceſſary to come to ſome definitive reſolution con- 
Hiſtory of it. | | 

cerning this excentric part of it: and the reſult 
was, that being loth to leave the enterprize I had 
begun in this reſpect imperfect, I ſat down to give 
what I intended ſhould be a very ſlight and general 


ſurvey of it. The farther, however, I proceeded in 


| Examining it, the more confuſed and unſatisfactory 
| it appeared to me : and the greater difficulty I found 
. | in knowing what to make of it, the more words it 
coſt me, I found, to ſay ſo. In this way, and by 
| theſe means it was that the preſent Eſſay grew to the 
| bulk in which the Reader fees it. When it was 
4 nearly completed, it occurred to me, that as the 
| digreflion itſelf which I was examining was per- 
| fectly diſtinct from, and unconnected with the text 
from which it ſtarts, ſo was, or ſo at leaſt might be, 
the critique on that digreſſion, from the critigae on 
the text. The former was by much too large to be 
engrafted into the latter: and ſince if it accom- 
panied it at all, it could only be in the ſhape of an 
Appendix, there ſeemed no reaſon why the ſame 


publication ſhould include them both. To the for— 


r 
r *. 


; mer, therefore, as being the leaſt, J determined to 


Wo 


give that finiſh which I was able, and which I 
thought was neceſſary : and to publiſh it in this de- 
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tached manner, as the firſt, if not the only part of a 


work, 
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work, the principal and remaining part of which 


may poſſibly ſee the light ſome time or other, under 
ſome ſuch title as that of 4 CoMMENT on the 
C COMMENT ARIES,” 


In the mean time that J may ſtand more fully 


- juſtified, or excuſed at leaſt, in an enterprize to moſt 


perhaps ſo extraordinary, and to many doubtleſs ſo 
unacceptable, it may be of uſe to endeayour to ſtate 
with ſome degree of preciſion, the grounds of that 
war which, for the intereſts of true ſcience, and of 
liberal improvement, I think myſelf bound to wage 
againſt this work. I ſhall therefore proceed to mark 
out and diſtinguiſh thoſe points of view in which it 
ſeems principally reprehenſible, not forgetting thoſe 
in which it ſeems ſtill entitled to our approbation 
and applauſe. 


There are two characters, one or other of which 


every man who finds any thing to ſay on the ſub- 


ject of Law, may be ſaid to take upon him ;—that 
of the Expoſitor, and that of the Cenſor. To the 
province of the Expoſitor it belongs to explain to us 
what, as he ſuppoſes, the Law is: to that of the 
Cenſor, to obſerve to us what he thinks it ought to 
be, The former, therefore, is principally occupied 
in ſtating, or in enquiring after fas : [c] the latter, 


In 
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le] In practice, the queſtion of Law has commonly 
been ſpoken of as oppoſed to that of fa# - but this 
| | diſtindion 


Hiſtory of it. 
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The buſineſs 
of the Cenſor 
diſtinguiſhed 
from that of 
the Expoſitor. 
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The buſineſs 
of the Cer/or 
diſtinguiſhed 
from that of 
the Expo/itor. 


The latter 
alone our 


Author's, - 


| "KEENE EL. 
in diſcuſſing reaſons. - The Expoſitor, keeping within 
his ſphere, has no concern with any other faculties 
of the mind than the apprehenſion, the memory, and 
the judgment: the latter, in virtue of thoſe ſenti- 
ments of pleaſure or diſpleaſure which he finds oc- 
caſion to annex to the objects under his review, 
holds ſome intercourſe with the Sections. That 
which is Law, is, in different countries, widely dif- 
ferent: while that which ought zo be, is in all coun- 
tries to a great degree the ſame, The Expoſſter, 
therefore, 1s always the citizen of this or that par- 
ticular country: the Cenſor is, or ought to be the 
citizen of the world. To the Expopitor it belongs 
to ſhew what the Legiſſator and his underworkman 
the Judge have done already : to the Cenſor it be- 
longs to ſuggeſt what the Legiſlator ought to do in 
future, To the Cenſor, in ſhort, it belongs to zeach 
that ſcience, which when by change of hands con- 
verted into an art, the LEGISLATOR prattiſes. 
Let us now return to our Author. Of theſe two 


perfectly diſtinguiſhable functions, the latter alone 


— 


diſtinction is an accidental one. That a Law com- 
manding or prohibiting ſuch a rt of action, has 
been eſtabliſhed, is as much a fa#, as that an zndi vi- 
dual action of that ſort has been committed. The 
eſtabliſhment of a Law may be ſpoken of as a fa#, at 
leaſt for the purpoſe of diftinguiſhing it from any con- 
ſideration that may be offered as a reaſon for ſuch Law. 


9 | | 1s 


3 | Xi 


= 5 The latter 
to diſcharge. His profeſſed object was to explain to alone our 
„ [ia lex Archer 


is that which it tell neceſſarily within his province 


us what the Laws of England were, 
« {cripta 2/1,” was the only motto which he ſtood 
engaged to keep in view, The work of cenſure (for 
to this word, in default of any other, I find it ne- 
ceſſary to give a neutral ſenſe) the work of cenſure, 
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as it may be ſtyled, or, in a certain ſenſe, of criticiſin, 
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was to him but a parergon—a work of ſupereroga- 
tion: a work, indeed, which, if aptly executed, 
could not but be of great ornament to the princi- 
pal one, and of great inſtruction as well as enter- 
tainment to the Reader, but from which our Au- 


thor, as well as thoſe that had gone before him on 


—— 


the ſame line, might, without being chargeable with 
any deficiency, have ſtood excuſed : a work which, 
when ſuperadded to the principal, would lay the 
Author under additional obligations, and impoſe on 
him new duties : which, notwithſtanding whatever 
elſe it might differ in from the principal one, agrees 
with it in this, that it ought to be executed with 
impartiality, or not at all. 

If, on the one hand, a haſty and undiſcrimi- 

Laws ought 


nating condemner of what is eſtabliſhed, may ex- to be ſcruti- 
= poſe himſelf to contempt; on the other hand, a 3 
bigotted or corrupt defender of the works of power, 


becomes guilty, in a manner, of the abuſes which he 
ſupports: 
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ſupports: the more ſo if, by oblique glances and 


ſophiſtical gloſſes, he ſtudies to guard from reproach, 
or recommend to favour, what he knows not how, 
and dares not attempt, to juſtify. To a man who 
contents himſelf with ſimply ſtating an inſtitution as 


he thinks it is, no ſhare, it is plain, can juſtly be 


to him any ſhare) of whatever reproach, any more 


than of whatever applauſe the inſtitution may be 


thought to merit. But if not content with this 
humbler function, he takes upon him to give reaſons 
in behalf of it, reaſons whether made or found by 
him, it is far otherwiſe. Every falſe and ſophiſtical 
reaſon that he contributes to circulate, he himſelf is 
chargeable with: nor ought he to be holden guilt- 
leſs even of ſuch as, in a work where fact not rea- 
ſon is the queſtion, he delivers as from other writers 
without cenſure, By officiouſly adopting them he 
makes them his own, though delivered under the 
names of the reſpective Authors: not much leſs 
than if delivered under his own. For the very idea 
of a reaſon betokens approbation : ſo that to deliver 
a remark under that character, and that without 
cenſure, is to adopt it. A man will ſcarcely, there- 
fore, without ſome note of diſapprobation, be the 


inſtrument of introducing, in the guiſe of a reaſon, 
| an 
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an argument which he does not really wiſh to ſee 


approved. Some method or other he will take to 
waſh his hands of it : ſome method or other he will 


take to let men ſee that what he means to be un- 


derſtood to do, is merely to report the judgment of 


another, not to pais one of his own. Upon that 
other then he will lay the blame: at leaſt he will 
take care to repel it from himſelf, If he omits to 
do this, the moſt favourable cauſe that can be aſ- 
ſigned to the omiſſion is indifference: indifference 
to the public welfare—that indifference which is 
itſelf a crime, 

It is wonderful how forward ſome have been to 
look upon it as a kind of preſumption and ingra- 


titude, and rebellion, and cruelty, and I know not 
what beſides, not to alledge only, nor to own, but 


to ſuffer any one ſo much as to imagine, that an old- 
eſtabliſhed law could in any reſpect be a fit object 
of condemnation, Whether it has been a kind of 
perſonification that has been the cauſe of this, as if 
the Law were a living creature, or whether it has 
been the mechanical veneration for antiquity, or what 
other deluſion of the fancy, I ſhall not here enquire. 
For my part, I know not for what good reaſon it 
is that the merit of juſtifying a law when right 
ſhould have been thought greater, than that of cen- 
ſuring it when wrong. Under a government of 


Laws, 
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Laws, what is the motto of a good citizen? To oz 


punctually; ts cenſure freely. 


—ꝓ— ä — 


Thus much is certain; that a ſyſtem that is never 
to be cenſured, will never be improved: that if no- 
thing is ever to be found fault with, nothing will 
ever be mended: and that a reſolution to juſtify 
every thing at any rate, and to diſapprove of no- 
thing, is a reſolution which, purſued in future, muſt 
ſtand as an effectual bar to all the additional happi- 
neſs we can ever hope for; purſued hitherto 
would have robbed us of that ſhare of happineſs 
which we enjoy already. 


Nor is a diſpoſition to find ““ every thing as it 


* ſhould be,” leſs at variance with itſelf, than with 


reaſon and utility. 'The common-place arguments 
in which it vents itſelf juſtify not what is eſtabliſhed, 
in effect any more than they condemn it: ſince 
whatever now is eſtabliſhment, once was innovation, 

Precipitate cenſure, caſt on a political inſtitu- 
tion, does but recoil on the head of him who caſts 
it. From ſuch an attack it is not the inſtitution 
| What a 


man ſays againſt it either makes impreſſion or makes 


itſelf, if well grounded, that can ſuffer. 


none. If nqne, it is juſt as if nothing had been 


ſaid about the matter: if it does make an impreſ- 


ſion, it naturally calls up ſome one or other in de- 
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fence, 
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Gnce, For if the inſtitution is in truth a beneficial 
one to the community in general, it cannot but 
have given an intereſt in its preſervation to a num- 
ber of individuals. By their induſtry, then, the rea- 
ſons on which it is grounded are brought to light: 
from the obſervation of which thoſe who acquieſced 
in it before upon truſt, now embrace it upon con- 
viction. Cenſure, therefore, though ill-founded, 

has no other effect upon an inſtitution than to 

bring it to that teſt, by which the value of thoſe, in- 
deed, on which prejudice alone has ſtamped a cur- 


rency, is cried down, but by which the credit of 
thoſe of ſterling utility is confirmed. 


Nor is it by any means from paſſion and ill-hu- 
mour, that cenſure, paſſed upon legal inſtitutions, is 
apt to take its birth, When it is from paſſion and 
i- humour that men ſpeak, it is with men that they 
are in ill humour, not with laws: it is men, not 


laws, that are the but of “ arrogance.“ T4] Spleen 


and 


[d] Arrogance;ꝰ our Author calls it e utmoſt arro- 
« gance*, to cenſure what has, at leaſt, a better 
** chance to be right, than the ſingular notions of any 
particular man:“ meaning thereby certain eccle- 
ſiaſtical inſtitutions. Vibrating, as it ſhould ſeem, be- 
tween paſſion and diſcretion, he has thought it neceſ- 
fary, indeed, to inſert in the ſentence that, which being 
* 4 Comm. p. 50. | 
inſerted, 
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and turbulence may indeed prompt men to quarrel 
with living individuals: but when they make com- 
plaint of the dead letter of the Law, the work of 


departed lawgivers, againſt whom no perſonal anti— 


pathy 


= 


— 


inſerted, turns it into nothing: After the word “ cen- 
„ ſure,“ “with contempt” he adds,“ and rudeneſs:“ as 
if there needed a profeſſor to inform us, that to treat 
any thing with contempt and rudeneſs is arrogance, 
* Indecency,” he had already called it, “to ſet up 
„private judgment in oppoſition to public:“ and 
this without reſtriction, qualification, or reſerve. 
This was in the firſt tranſport of a holy zeal, before 


diſcretion had come in to his aſſiſtance. This paſ- 


ſage the Doctors .Prie///y * and Furneaux +, who, in 
quality of Diſſenting Miniſters, and champions of dil. 
ſenting opinions, ſaw themſelves particularly attacked 
in it, have not ſuffered to paſs unnoticed : any more 
than has the celebrated Author of the“ Remarks en 
„ the Ads of the 13th Parliament t, who found it 
adverſe to his enterprize, for the ſame reaſon that it is 
hoſtile to every other liberal plan of political diſ- 


cuſſion. | 
My edition of the Commentaries happens to be 


the firſt: ſince the above paragraph was written J have 
been directed to a later. In this later edition the paſ- 
ſage about ©* indecency” is, like the other about“ arro- 
* oance,” explained away into nothing. What we 
are now told is, that ** to ſet up private judgment in 


* See Remarks, &c. 
+ See Letters to Mr, Juſtice Blackſtone, 1791, Second Edition, 


IIn the Preface, 
& [wiruleni 


r xvii 


pathy can have ſubſiſted, it is always from the ob- == — 


ſervation, or from the belief at leaſt, of ſome real to be ſcruti- 
nized with 
freedom, 


grievance. The Law is no man's enemy : the 
Law is no man's rival. Aſk the clamorous and 
unruly multitude—it is never the Law itſelf that is 
in the wrong : It is always ſome wicked interpreter 


of the Law that has corrupted and abuſed it [e]. 
Thus 


22 — — 


e ſoirulent and factious] oppoſition to public authority”? 
(he might have added—or to private either) is “ inde- 
„ cency.” [See the 5th Edit. 8vo.' p. 50, as in the 
iſ.) This we owe, I think, to Dr. Furneaux. The 
Doctors Furneaux and Prieſtly, under whoſe well-ap- 
plied correction our Author has ſmarted ſo ſeverely, 
have a good deal to anſwer for: They have been the 
means of his adding a good deal of this kind of rhe- 
torical lumber to the plentifuk ſtock there was of it 
before. One paſſage, indeed, a paſſage deep-tinctured 
with religious gall, they have been the means of clear- 
ing away entirely *: and in this, at leaſt, they have 
done good ſervice, They have made him ſophiſticate : 
they have made him even expunge: but all the Doc- 
tors in the world, I doubt, would not bring him to 
confeflion, See his Anſwer to Dr, Prieſtly. 

[e] There is only one way in which cenſure, caſt 
upon the Laws, has a greater tendency to do harm 
than good; and that is when it ſets itſelf to conteſt 
their validity; I mean, when abandoning the queſtion , 
of expediency, it ſets itſelf to conteſt the right. But 
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Thus deſtitute of foundation are the terrors, or 
pretended terrors, of thoſe who ſhudder at the Idea 
of a free cenſure of eſtabliſhed inſtitutions. 80 
little does the peace of ſociety require the aid of 
thoſe leſſons which teach men to accept of an 
thing as a reaſon, and to yield the ſame abject and 
indiſcriminating homage to the Laws here, which 
is paid to the deſpot elſewhere. The fruits of 
ſuch tuition are viſible enough in the character of 
that race of men who have always occupied too 
large a ſpace in the circle of the profeſſion : A paſ- 
ſive and enervate race, ready to ſwallow any thing, 
and to acquieſce in any thing: with intellects in- 
capable of diſtinguiſhing right from wrong, and 
with affections alike indifferent to either: in- 


ſenſible, ſhort-ſighted, obſtinate : lethargic, yet 


— 


this 15 an attack to which old-eftabliſhed Laws are not 
ſo liable. As this is the laſt though but too common 
reſource of paſſion and 1ll-humour; and what men 
ſcarce think of betaking themſelves to, unleſs irritated 
by perſonal competitions, it is that to which recent 
Laws are moſt expoſed. I ſpeak of what are Ulled 
Written Laws: for as to unwritten inſtitutions, as there 
is no ſuch thing as any certain ſymbol by which their 
autbority is atteſted, heir validity, how deeply rooted 
ſoever, is what we ſee challenged without remorſe, 4 
radical weakneſs, interwoven into the very conſtitu— 
tion of all zawritten Law. 


liable 
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E 
liable to be driven into convulſions by falſe terrors: 


deaf to the voice of reaſon and public utility: ob- 


ſequious only to the whiſper of intereſt, and to the 


beck of power. 


This head of miſchief, perhaps, is no more than 


X1X- 


Laws ought : 
to be ſcruti- 


freedom. 


what may ſeem included under the former. For 


why is it an evil to a country that the minds of 
thoſe who have the Law under their management 
ſhould be thus enfeebled ? 


them impotent to every enterprize of improvement. 


It is becauſe it finds 


Not that a race of lawyers and politicians of 
this encrvate breed is much leſs dangerous to 
the duration of that ſhare of felicity which 
the State poſſeſſes at any given period, than it is 
mortal to its chance of attaining to a greater. If 
the deſigns of a Miniſter are inimical to his coun- 
try, what is the man of all others for him to make 
an inſtrument of or a dupe? Of all men, ſurely 
none ſo fit as that ſort of man who is ever on his 
knees before the footſtool of Authority, and who, 
when thoſe above him, or before him, have pro- 
nounced, thinks it a crime to have an opinion of 


his own. 


Thoſe who duly conſider upon what flight and 
trivial circumſtances, even in the happieſt times, 
the adoption or rejection of a Law fo often turns; 
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E. 
circumſtances, with which the utility of it has ng 
imaginable coal who conſider the de- 
ſolate and abject ſtate of the human intellect, during 
the periods in which ſo great a part of the {till ſubſiſt- 
ing maſs of inſtitutions had their birth—thoſe who 


conſider the backwardneſs there is in moſt men, un- 


leſs when ſpurred by perſonal intereſts or reſent- 


ments, to run a-tilt againſt the Coloſſus of au— 


thority—thoſe, I ſay, who give theſe conſiderations 
their due weight, will not be quite ſo zealous, per- 
haps, as our Author has been to terrify men from 
ſetting up what is now © private judgment,” againſt | 
what once was public:“ V] nor to thunder 
down the barſh epithet of “ arrogance ” on thoſe, 
who, with whatever ſucceſs, are occupied in bring- 
ing rude eſtabliſhments to the teſt of poliſhed 


reaſon. They will rather do what they can to che- 


riſh a diſpoſition at once ſo uſeful and fo rare: [g 


which 


——_—— . 3 1 1 Mc i A. 


L/] See note [4]. 

[ge] One may well ſay rare. It is a matter of fact 
about which there can be no diſpute. The truth of it 
may be ſeen in the multitude of Expeſfitors which the 
Juriſprudence of every nation furniſhed, ere it afforded 
a fingle Cenſer. When Beccaria came, he was re. 
ceived by the intelligent as an Angel from heave1 
would be by the faithful, He may be ſtyled the fa- 
ther of Cerforial Juriſprudence, Monteſquicu's was 2 

| | work 


NA 

N . 22 21 WE 

of rg a * AN EN AS Vo EE EIS 67-0 
I COTE 
r = r 0 


which is ſo little connected with the cauſes that 


make popular diſcontentments dangerous, and 
which finds ſo little aliment in thoſe propenſities 
that govern the multitude of men. They will not 
be for giving ſuch a turn to their diſcourſes as to 
beſpeak the whole of a man's favour for the defenders 
of what is eſtabliſhed : nor all his reſentment-for the 
aſſailants, They will acknowledge that if. there be 
ſome inſtitutions which it is“ arrogance" to attack, 
there may be others which 1t 1s effrontery to defend. 
TouRREIL [+] has defended torture: torture eſta- 
bliſhed by the“ public judgment“ of ſo many en- 
BECCARIA (“ indecent” and 


Beccaria !) has condemned it. Of 


lightened nations. 


&« arrogant” 


theſe two whoſe lot among men would one chooſe 
rather, — the Apologiſt's or the Cenſor's ? 


— — 
Natural Philoſophy. 
] A Frenc 


2. 
works had like celebrity, and in many reſpects much us e. 


He wage 2 
Demoſt- . 


known to moſt advantage by a tranſlation of 
henes, He is no forgotten. 


work of the mixed kind. Before Monteſquieu all 
was unmixed barbariſm. Grotius and PuRendort were 


to Cenſorial Juriſprudence what the Schoolmen were to. 


—— ee —_—_—_ 
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uriſt of the laſt age, whoſe 


the ſame ſort of merits as our Author's. 
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why attacked 
in the cha- 
racter of an 
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FTE a CE 


Of a piece with the diſcernment which enables x 

man to perceive, and with the courage which ena- 
bles him to avow, the defects of a ſyſtem of inſti. 
tutions, is that accuracy of conception which en. 
ables him to give a clear account of it. No won- 
der then, in a treatiſe partly of the expoſitory 
claſs, and partly of the cenſorial, that if the 
latter department is filled with imbecillity, ſymp- 
toms of kindred weakneſs ſhould characterize the 
former. ; 
The former department, however, of our Au— 
thor's work, is what, on its own account merely, I 
ſhould ſcarce have found myſelf diſpoſed to inter- 
meddle with, The buſineſs of ſimple expoſition is a 
harveſt in which there ſeemed no likelihood of 
there being any want of labourers: and into 
which therefore I had little ambition to thruſt my 
ſickle, 


At any rate, had I ſat down to make a report of 
it in this character alone, it would have been with 
feelings very different from thoſe of which I now 


am conſcious, and in a tone very different from that 


which I perceive myſelf to have aſſumed. In deter- 


mining what conduct to obſerve reſpecting it, I 
ſhould have conſidered whether the taint of error 


ſeemed to confine itſelf it to parts, or to diffuſe itſclf 
through 


r xxlii 


through the whole. In the latter caſe, the leaſt Gar i 

invidious, and conſidering the bulk of the work, the why attacked 
in the Charac- 

moſt beneficial courſe would have been to have ter of an . 

taken no notice of it at all, but to have ſat down Vlter. 

and tried to give a better. If not the whole in ge- 

neral, but ſcattered poſitions only had appeared ex- 

ceptionable, I ſhould have fat down to rectify thoſe 

poſitions with the ſame apathy with which they 

were advanced. To fall in an adverſe way upon a 

work ſimply expoſitory, it that were all there were of 

it, would have been alike ungenerous and unneceſ- 

fary, In the involuntary errors of the undlerſtand- 

ing there can be little to excite, or at leaſt to juſ- 

tify, reſentment, That which alone, in a manner, 

calls for rigid cenſure, is the ſiniſter bias of the af- 

feftions. If then I may {till continue to mention 

as ſeparate, parts which in the work itſelf are ſo in- 

timately, and, indeed, unciſtinguiſhably blended, it 

is the cenfortal part alone that has drawn from me 

that fort of animadverſion I have been led to beſtow 

indiſcriminately on the whole. To lay open, and 

if poſſible ſupply, the imperfections of the other, is 

an operation that might indeed of itſelf do ſervice ; ' 

but that which I thought would do {till more ſer- 


vice, was the weakening the authority of is. 


Under the ſanction of a great name every ſtring 
b 4 of 
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Our Author 
why attacked 


in the charac- 
ter of an Ex- 


poſi or · 


. 

of words however unmeaning, every opinion how. 
ever erroneous, will have a certain currency. Re. 
putation adds weight to ſentiments from whence ng 
part of it aroſe, and which had they ſtood alone 
might have drawn nothing, perhaps, but contempt, 
Popular fame enters not into nice diſtinctions. Merit 
in one department of letters affords a natural, and in 
a manner irrecuſable preſumption of merit in 
another, eſpecially if the two departments be ſuch 
between which there 1s apparently a cloſe alliance, 

Wonderful, in particular, is that influence which 
is gained over young minds, by the man who on 
account of whatever claſs of merit is eſteemed in 
the character of a preceptor. Thoſe who have de- 
rived, or fancy themſelves to have derived know- 
ledge from what he knows, or appears to know, 
will naturally be for judging as he judges : for rea- 


ſoning as he reaſons ; for approving as he approves; 


for condemning as he condemns. On theſe ac- 


counts it 1s, that when the general complexion of a 
work is unſound, it may be of uſe to point an 
attack againſt the whole of it without diſtinction, 
although ſuch parts of it as are noxious as well as 
unſound be only ſcattered here and there. 

On theſe conſiderations then it may be of uſe 
to ſhew, that the work before us, in ſpite of the 
merits which recommend it ſo powerfully to the 

imagination 


FRAEFACE, 


imagination and to the ear, has no better title-on 
one account than on another, to that influence 
which, were it to paſs unnoticed, it might continue 
to exerciſe over the judgement. 

The Introduction is the part to which, for reafons 
that have been already ſtated, it was always my in- 
tention to confine myſelf. It is but a part even of this 
Introduction that is the ſubject of the preſent Eſſay. 
What determined me to begin with this ſmall part 
of it is, the facility I found in ſeparating it from 
every thing that precedes or follows it. This is 
what will be- more particularly ſpoken to in another 


place [i]. 
It is not that this part is among thoſe which 


XXV 


Our Author: 
why attacked 
in the Charac- 
ter of an Ex- 


paſitor. 


ſeemed moſt open to animadverſion. It is not that 


ſtronger traces are exhibited in this part than in 
another of that ſpirit in our Author which ſeems ſo 
hoſtile to Reformation, and to that Liberty which 
is Reformation's harbinger. 

It is not here that he tramples on the right of 
priyate judgment, that baſis of every thing that an 
Engliſhman holds dear [&. It is not here, in par- 


ticular, that he inſults our underſtandings with nu- 


l:] See the enſuing Introduction. 
[4] See note [4] 
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Reprehen- 5 N 
ſible paſſages of religious intolerance; or openly ſets his face 
from the 


againſt civil reformation. 
work at large. 


4 3 


It is not here, for example, he would perſuade 

a | us, that a trader who occupies a booth at a fair is a 
fool for his pains; and on that account no fit object 
of the Law's protection [I]. | 


It is not here that he gives the preſence of on- 


man at the making of a Law, as a reaſon why ten 


thouſand others that are to obey it, need know nothing 


of the matter [m], 
It 


[* Burglary *,” ſays our Author, ** cannot be 
* committed in a tent or a booth erected in a market 
« fair ; though the owner may lodge therein: /or the 
% Law regards thus higbly nothing but permanent edi- * 
«& fices; a houſe, or church; the wall, or gate of a 
„ town; and it is the fol;y of the owner to lodge in ſo 
de fragile a tenement.” To ſave himſelf from this 


. | charge of folly, it is not altogether clear which of two 
. things the trader ought to do: quit his buſineſs and 
Þ not go to the fair at all: or leave his goods without 


5 any body to take care of them. 

1 [u] Speaking of an Act of Parliament . There 
« needs, ” he ſays, no formal promulgation to give 
e it the force of a Law, as was neceſſary by the Civil 
* Law with regard to the Emperor's Edicts: becaiy/ 


"4 * 4 Comm. Ch. XVI. P · 226. + I Comm.. Ch. II. P · 178. 
* : ant 7 every 


<4 
FRAEVFACHE 
It is not here, that after telling us, in expreſs 
terms, there muſt be an “ actual breaking” to 
make burglary, he tells us, in the ſame breath, and 
in terms equally expreſs, where burglary may be 
without actual breaking; and this becauſe ** the Law 
« will not ſuffer itſelf to be trifled with [n].“ 
It 


893238 — 


« every man in England is, ix judgment of Law, party 
« to the making of an AQ of Parliament, being pre- 
« ſent thereat by his repreſentatives.” This, for ought 
I know, may be good judgment of Law ; becauſe any 
thing may be called judgment of Law, that comes from 
a Lawyer who has got a name : it ſeems, however, not 
much like any thing that can be called judgment of 
common ſenſe. This notable piece of aftutia was origi- 
nally, I believe, judgment of Lord Coke: it from 
thence became judgment of our Author: and may 
have been judgment of more Lawyers than I know of 
before and ſince. What grieves me is, to find many 
men of the beſt affections to a cauſe which needs no 
ſophiſtry, bewildered and bewildering others with the 
like jargon, | 

[z] His words are“, There muſt be an actual breaking, 
** not a mere legal clauſum fregit (by leaping over 
inviſible ideal boundaries, which may conſtitute a 
civil treſpaſs) but a /ub/antial and forcible irrup- 
tion,” In the next ſentence but two he goes on, and 
fays,—*< But to come down a chimney 7s held a burg- 
“ lartous entry; for that is as much cloſed as the na- 


* 4 Comm, Ch, XVI, p. 226, 


* ture 
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It is not here, that after relating the Laws by 
which peaceable Chriſtians are made puniſhable for 
worſhipping God according to their conſciences, he 


pronounces with equal peremptorineſs and compla- 


— 


* ture of things will permit. So alſo to knock at a 
door, and upon opening it to ruſh in, with a felo- 
„ nious intent; or under pretence of taking lodgings, 
* to fall upon the landlord and rob him-; or to pro- 
„ cure a conſtable to gain admittance, in order to 
« ſearch for traitors, and then to bind the conſtable 
* and rob the houſe ; all theſe entries have been ad- 


«6 juaged burglaricus, though there was no actual break- 


& ing: for the Law will not ſuffer itſelf to be trifled 
* with by fuch evaſions.” ... Can it be more egre- 
giouſly trifled with than by ſuch reaſons ? 

I muſt own I have been ready to grow out of con- 
ceit with theſe uſeful little particles, for, becauſe, /ince, 
and others of that fraternity, from ſeeing the drudgery 
they are continually put to in theſe Commentaries. 
The appearance of any of them is a ſort of warning to 
me to prepare for ſome tautology, or ſome abſurdity : 


for the ſame thing diſhed up over again in the ſhape of 
a reaſon for itſelf: or for a reaſon which, if a diſtinct 


one, is of the ſame ſtamp as thoſe we have juſt ſeen, 
Other inſtances of the like hard treatment given to 
theſe poor particles will come under obſervation in the 
body of this eſſav. As to reaſons of the fiſſt-men- 
tioned claſs, of them one might pick out enough to 
fill a little volume. 


cency; 


NSN 
= 


1 


E 


cency, that every thing, yes, ** every thing is as it 


« ſhould be [o].“ 
It is not here, that he commands us to believe, 
and that on pain of nn all pretenſions to 


either 


[9] In what I have now gad, ” fays he“, © I would 
*© not be underſtood to derogate ſrom the e of the 
e national Church, or to favour a looſe latitude of pro- 
« pagating any crude undigeſted ſentiments in reli- 
e gious matters. Of propagating, I ſay ; for the bare en- 
* tertaining them, without an endeavour to diffuſe them, 
« ſeems hardly cognizable by any human authority. I 
« only mean to illuſtrate the excellence of our preſent 
eſtabliſhment, by looking back to former times. Every 
thing is now as it ſhould be : unleſs, perhaps, that 
hereſy ought to be more ſtrictly defined, and no 
proſecution permitted, even in the Eccleſiaſtical 
Courts, till the tenets in queſtion are by proper au- 
thority previouſly declared to be heretical, Under 
theſe reſtrictions it ſeems necęſſary for the ſupport 
of the national religion,” (the national religion 
being ſuch, we are to underſtand, as would not be able 
to ſupport itſelf were any one at liberty to make ob- 
jections to it) * that the officers of the Church ſhould 
have power to cenſure heretics, but not to extermi- 
«© nate or deſtroy them.“ 
Upon looking into a later edition (the fifth) [ 


find this paſſage has undergone a modification. After 
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© Every thing is now as it ſhould be, is added, with © 


* 4 Comm, Ch. IV. p. 49. 
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— either“ ſenſe or probity,” that the ſyſtem of our 
Reprehen 5 ; 
fible paſſages juriſprudence is, in the whole and every part of it, 
from the . EF 

work at large, the very quinteſſence of perfection {p]. 


Ic 


— 


& reſpedt to the ſpiritual cognizance, and ſpiritual puniſh- 
& ment of hereſy.” After ** the officers of the Church 
„% ſhould have power to cenſure heretics,” is added, Ju 
„not to harraſs them with temporal penalties, much l:/5 1g 
„ exterminate or deſtroy them. 

How far the miſchievouſneſs of the original text 
has been cured by this amendment, may be ſeen from 
Dr. Furneaux, Lett, II. p. 30, 2d edit. 

[J. 1 Comm. 140. I would not be altogether po- 
fitive, how far it was he meant this perſuaſion ſhould 
extend itſelf in point of time: whether to thoſe inſti- 
tutions only that happened to be in force at the indi- 
vidual inſtant of his writing: or whether to ſuch op- 
polite inſtitutions alſo as, within any given diſtance of 
time from that inſtant, either had been in force, or 
were abour to be. 

His words are as follows: “ All theſe rights and 
#* liberties it is our birthright to enjoy entire; unleſs 
where the Laws of our country have laid them under 
*« neceſſary reſtraints, Reſtraints in themſelves ſo 
gentle and moderate, as will appear upon further 
* enquiry, that no man of /#»/z or probity would wiſh 
eto ſee them flackened, For all of us have it in our 
choice to do every thing that a good man would deſire 
« to do; and are reſtrained from nothing, but what 
«© would be pernicious either to ourſelves or our fe!- 
4c low citizens.“ R 
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It is not here that he aſſures us in point of fact, 
| that there never has been an alteration made in the 
Law that men have not afterwards found reaſon to 


regret [9]. 
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Reprehen- 
ſible paſſages 
from the 
work at large. 


If the Reader would know what theſe rights and 


liberties are, I aniwer him out of the ſame page, they 
are thoſe, © in oppoſition to one or other of which 
« every ſpecies of ccmpulſive tyranny and oppreſſion 
„ muſt act, having no other object upon which it can 
« ;/bly be employed.” The liberty, for example, of 
worſhipping God without being obliged to declare a 
belief in the XXXIX Articles, 1s a liberty that no 
&« god man,” —“ no man of ſenſe or probity, would 
« with” for. | | | 1 

[2] 1 Comm. 70. If no reaſon can be found for an 
nſtitution, we are to /uppo/e one: and it is upon the 
ſtrength of this ſuppoſed one we are to cry it up as 
reaſonable: It is thus that the Law 7s juſtified of her 
children, 
The words are“ Not that the particular reaſon of 
«© every rule in the Law can, at this diſtance of time, 
*« be always preciſely aſſigned; but it is ſufficient 
that there be nothing in the rule Fazly contradictory 
to reaſon, and then the Law will pre/ame it to be 
well founded. And it hath been an antient obſerva- 
„tion in the Laws of England,” (he might with as 


LS 


«c 


Lag 


« 


good ground have added—ard in all other Laws) 


«© That whenever a ſtanding rule of Law, of which 


| © the reaſon, perhaps, could not be remembered or diſ- 


' Cerned, hath been [wwantonly] broke in upon by 
e ſtatutes or new reſolutions, the wiſdom of the rule 
« hath 
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It is not here that he turns the Law into 
a Caftle, 
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« hath in the end appeared from the inconvenienciey 
% that have followed the innovation.” 

When a ſentiment is expreſſed, and whether from 
caution, or from confuſion of ideas, a clauſe is put in 
by way of qualifying it that turns it into nothing, in 
this caſe if we would form a fair eſtimate of the ten- 
dency and probable effect of the whole paſſage, the 
way is, I take it, to conſider it as if no ſuch claule were 
there. Nor let this ſeem ſtrange. Taking the qualifi- 
cation into the account, the ſentiment would make no 
impreſſion on the mind at all: if it makes any, the 


qualification is dropped, aud the mind is affected in the 


ſame manner nearly as it would be were the ſentiment 
to ſtand unqualified. | | 

This, I think, we may conclude to be the caſe with 
the paſſage above-mentioned. The word © avantenly” 
18, in purſuance of our Author's ſtanding policy, put in 
by way of ſalvo. Viib it the ſentiment is as much as 
comes to nothing. Without it, it would be extrara- 
gant, Yer in this extravagant form it is, probably, if 
in any, that it paſſes upon the Reader, 

The pleaſant part of the contrivance is, the men- 
tioning of Szatates”” and © Reſolutions?” (Reſolutions 
to wit, that is Deciſions, of Courts of Juſtice) in the 


fame breath; as if whether it were by the one of them 


or the other that a rule of Law was broke in upon, 
made no difference. By a Ke/clution indeed, a new Re- 
ſolution, to break in upon a /andirg rule, is a practice 
that in good truth i big with miſchief, But this mil- 
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a Caſtle, for the purpoſe of oppoſing every idea of 
„ fundamental“ 


— 


n 


chief on what does it depend? Upon the rule's being a 
-2a/onable one? By no means: but upon it's being a 
landing, an eltabliſked one. Reaſonable or not reaſon- 
able, is what makes comparatively but a trifling dif- 
ference. | 


A new reſolution made in the teeth of an old-efta- 


bliſhed rule is miſchievous—on what account? In 
that it puts men's expectations univerſally to a fault, 
and ſhakes whatever confidence they may have in the 
ability of any rules of Law, reaſonable or not rea- 
ſonable : that ſtability on which every thing that is va- 
luable to a man depends. Beneficial be it in ever 
ſo high a degree to the party in whoſe favour it is 
made, the benefit it is of to hm can never be ſo great 
as to outweigh the miſchief it is of to the. community 
at large, Make the beſt of it, it is general evil for 


the ſake of partial good. It is what Lord Bacon calls 
ſetting the whole houſe on fire, in order to roaſt one: 


man's eggs, | 
Here then the /a is not wanted: a new reſo- 
e lution can never be acknowledged to be contrary to 
a ſtanding rule,” but it muſt on that very account 
be acknowledged to be avarntorn.” Let ſuch a reſolution 
be made, and © inconveniencies” in abundance will 
ſure enough enſue: and then will appear—what? not 
by any means the wiſdom of the rule,” but, what is 
a very different thing, the folly of breaking in upon it. 
It were almoſt ſuperfluous to remark, that nothing 
of all this applies in general to a ſtatute: though par- 
ticular Statutes may be conceived that would thwart 
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fundamental“ reparation [r]. 


It 


1 


the courſe of expectation, and by that means produce 
miſchief in the ſame way in which it is produced by 
irregular reſolutions. A new ſtatute, it is manifeſt, 
3 | cannot, unleſs it be imply a declaratory one, be made 
in any caſe, but it muſt break in upon ſome ſtanding 
ih rule of Law. With regard to a Statute then to tell us 
q that a © wanton ”? one has produced “ inconvenien- 


r 


| * cies,” what is it but to tell us that a thing that has 
1 | been miſchievous has produced miſchief? 

| Of this temper are the arguments of all thoſe doat- 
ing politicians, who, when out of humour with a par- 


ticular innovation without being able to tell why, ſet 
5 themſelves to declaim againſt all innovation, becauſe it 
1 is innovation. It is the nature of owls to hate the 
15 light: and it is the nature of thoſe politicians who are 


14 wiſe by rote, to deteſt every thing that forces them 
Ki either to find (what, perhaps, is impoſſible) reaſons for 
1 a favourite perſuaſion, or (What is not endurable) to 
diſcard it. | 
[r] 3 Comm. 268, at the end of Ch. XVII. which 
e 


*Þ oncludes with three pages againſt Reformation. Our 


Author had better, perhaps, on this occaſion, have 


— — cog E 


kept clear of allegories: he ſhould have conſidered 


RR, 
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whether they might not be retorted on him with ferere 


— 


etaliation. He ſhould have conſidered, that it 1s not 


eaũer to in to turn the Law into a Caſtle, than it is 


to the imaginations of impoveriſhed ſuitors to people 
it with Harpies. He ſhould have thought cf the den 
5 of 
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It is not here that he turns with ſcorn upon K 


thoſe beneficent Legiſlators, whoſe care it has been ſible paſſages 
| f from the 
work at large. 


to pluck the maſk of Myſtery from the face © 
Juriſprudence [s]. | 


It 


— 
— — 


of Cacus, to whoſe enfeebled optics, to whoſe habits of 
dark and ſecret rapine, nothing was ſo hateful, nothing 
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ſo dangerous, as the light of day. 

[s] 3 Comm. 322. It is from the deciſions of 
Courts of Juſtice that thoſe rules of Law are framed, 
on the knowledge of which depend the life, the for- 
tune, the liberty of every man in the nation. Of 


— 


N. 


theſe deciſions the Records are, according to our Au- 
thor [1. Comm. 71.] the moſt authentic hiſtories, 
Theſe Records were, till within theſe five-and-forty 
years, in Law-Latin: a language which, upon a high 
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computation, about one man in a thouſand uſed to 
fancy himſelf to underſtand. In this Law-Latin it is 
that our Author is ſatisfied they ſhould have been con- 
- tinued, becauſe the pyramids of Egypt have ſtood 
longer than the temples of Palmyra. He obſerves to 
us, that the Latin language could not expreſs itſelf on 
the ſubject without borrowing a multitude of words 
from our own : which is to help convince us that of 
the two the former 1s the fitteſt to be employed. He 
gives us to underſtand that, taking it altogether, there 
could be no room to complain of it, ſeeing it was not 
more unintelligible than the jargon of the ſchoolmen, 
3 ſome paſſages of which he inſtances ; and then he goes 
on, © This technical Latin continued in uſe from 
„the time of its firſt introduction till the ſubver- 
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{| xxxvi FE. 

. — If here *, as every where, he is eager to hold 
*: Reprehen- 

'# fible paſſages | the 
| 1 from the * V. infra, Ch. III. Par. VII. p · 103. 

0 | work at large. 

F „ fion of our antient conſtitution under Cromwell; 
1 „ when, among many other innovations on the body of 
| the Law, ſome for the better and ſome for the worſe, 
| | | % the language of our Records was altered and turned 
\F „ into Engliſh, But at the Reſtoration of King 


« Charles, this zowe/ty was no longer countenanced 
i | te the practiſers finding it very difficult to expreſs them- 
. « ſelves ſo conciſely or ſignificantly in any other lan- 
| «© guage but the Latin. And thus it continued with- 
j % out any ſenſible inconvenience: till about the year 
3 % 1730, when it was again thought proper that the 
ir % Proceedings at Law ſhould be done into Englith, and 
1 it was accordingly ſo ordered by ſtatute 4 Geo, 11, 
. . . | | 

* This was done (continues our Author) in order 
iÞ * that the common people might have knowledge and 


'k; © underſtanding of what was alledged or done for. and 
15 „ gagainſt them in the proceſs and pleadings, the 
I judgment and entries in a cauſe. Which purpoſe | 
Þ * know not how well it has anſwered ; but am aft f. 
$3 «« /uſpeft that the people are now, after many 'year 


* experience, altogether as ignorant in matters of law 
© as before.“ | 

1 In this ſcornful paſſage the words zowvelty—done into 
1 Engliſh— apt to /u/pet—altogether as ignorant—ſut- 
x ficiently ſpeak the affeftion of the mind that dictated 


"KI | 
1 it. It is thus that our Author chuckles over the ſup- 
* poſed defeat of the Legiſlature with a fond exultation 
13 6 | which 
5 


re 
* cup of flattery to high —_— he has flopt 
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ſhort, ſible paſſages 
from the 
work at large. 
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which all his diſcretion could not Pony him to 
ſuppreſs. 

The caſe is this. A large portion of the body of the 
Law was, by the bigotry or the artifice of Lawyers, 
locked up in an illegible character, and in a foreign 
tongue. The ſtatute he mentions obliged them to give 
up their hieroglyphicks, and to reſtore the native 
language to its rights, 

This was doing much; but it was not doing every 
thing. Fiction, tautology, technicality, circuity, 
irregularity, inconſiſtency remain. But above all the 
peſtilential breath of Fiction poiſons the ſenſe of every 
inſtrument it comes near. 

The conſequence is, that the Law, and eſpecially 
that part of it which comes under the topic of Pro- 
cedure, fill wants much of being generally intelligible. 
The fault then of the Legiſlature 1s their not having done 
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enough, His quarrel with them is for having done any 
thing at all. In doing what they did, they ſet, up a 
light, which, obſcured by many remaining clouds, i 
ſtill but too apt to prove an ignis fatuus : our 2 
inſtead of calling for thoſe clouds to be removed, depre- 
cates all light, and pleads for total darknefs. 

Not content with repreſenting the alteration as uſe- 
leſs, he would perſuade us to look upon it as miſ- 
chierous. He ſpeaks of © inconveniences.” What theſe 
inconveniences are it is pleaſant to obſerve, 

In the firſt place, many young practiſers, ſpoilt by the 
indulgence of being permitted to carry on their buſi- 
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work at large, 


is not. If it 7s, why mention it as an evil? If it is 


ſtanding our Author's unwillingneſs to believe it, is, 


V. 


ſhort, however, in this place, of idolatry J 


It 


— 


nnn... 
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neſs in their mother-tongue, know not how to read 3 
Record upon the old plan. Many Clerks and At. 
% rornies,”” ſays our Author, * are hardly able to 
* read, much leſs to underſtand a Record of ſo modern 
« a date as the reign of George the Firſt.” 

What the mighty evil 1s here, that is to outweigh 
the miſchief of almoſt univerſal ignorance, is not al. 
together clear: Whether it is, that certain Lawyers, in 
a caſe that happens very rarely, may be obliged to get 
aſſiſtance: or that the buſineſs in ſuch a caſe may paſs 
from thoſe who do t underſtand it to thoſe who do. 

In the next place, he obſerves to us, „it has much 
e enhanced the expence of all legal proceedings: for 
« fince the practiſers are confined (for the ſake of the 
« ſtamp- duties, which are thereby conſiderably en- 
* creaſed) to write only a ſtated number of words in a 
„ ſheet; and as the Engliſh language, through the 
* multitude of its particles, is much more verboſe than 
e the Latin; it follows, that the number of ſheets 
* muſt be very much augmented by the change.” 

I would fain perſuade myſelf, were it poſſible, that 
this unhappy ſophiſm could have paſſed upon the in- 
vendor. The ſum actually levied on the public on 


that ſcore is, upon the whole, either a proper ſum or it 


#c:, what more obvious remedy than to ſet the duties 


lower ? | 
After all, what ſeems to be the real evil, notwith- 


that 
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It is not then, I ſay, this part, it is nat even any —_ 


part of that Introduction, to which alone I have fible paſſages 
from the 
work at large. 


any thoughts of extending my examination, that is 
the 
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that by means of this alteration, men at large are in a 
ſomewhat better way of knowing what their Lawyers 
are about: and that a diſintereſted and enterprizing 
Legiſlator, ſhould happily ſuch an one ariſe, would now 
with ſomewhat leſs difficulty be able to ſee before 
him. 

[e] In the Seventh Chapter of the Firſt Book, The 
King has “ attributes; he poſleſſes © ubiquityt ;*? 
he is all- perfect and 3 1. 

Theſe childiſh paradoxes, begotten upon ſervility by 
falſe wit, are not more adverie to manly ſentiment, 
than to accurate apprehenſion. Far from contributing 
to place the inſtitutions they are applied to in any clear 

point of view, they ſerve but to dazzle and confound, 
by giving to Reality the air of Fable, It is true, they 
are not altogether of our Author's invention: it is he, 
however, that has revived them, and that with im- 
provements and additions. 

One might be apt to ſuppoſe they were no more than 
ſo many tranſient flaſhes of ornament : it is quite other- 
wiſe, He dwells upon them in ſober ſadneſs. The 
attribute of y6zquity,” in particular, he lays hold of, 
and makes it the baſis of a chain of reaſoning. He 
ſpins it out into conſequences: he makes one thing 
* follow” from it, and another thing be fo and ſo 


* 1 Comm. 242. 
T 1 Comm. Ch. VIE, p. 234, 8585 242, Fir Edition, 
11 Comm, Ch, VII. p. 260, Firſt Edition, 
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Reprehen- 
ſible paſſages 
from the 
work at large. 


-_ . 
the principal ſeat of that poiſon, againſt which it 
was the purpoſe of this attempt to give an antidote, 
The ſubje& handled in this part of the work is ſuch, 
as admits not of much to be ſaid in the perſon of 
the Cenſor. Employed, as we have ſeen, in ſettling 


matters of a preliminary nature—in drawing out- 
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— 


——— 
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« for the ſame reaſen:“ and he uſes emphatic terms, as 
if for fear he ſhould not be thought to be in earneſt. 
4% From the ubiquity,” ſays our Author [1 Comm, 
p. 260] © it follows, that the King can never be non. 
„ ſuit; for a nonſuit is the deſertion of the ſuit or 
& action by the non-appearance of the plaintiff in 
% Court.“ ——“ For the ſame reaſon alſo the King 
« js not ſaid to appear by his Attorney, as other men 
% do; for he always appears in contemplation of Law 
© in his own proper perſon.” 

This is the caſe ſo ſoon as you come to this laſt ſen- 
tence of the paragraph. For ſo long as you are at the 
Jaſt but two, it is the regal office, and a0 the royal 
«« perſon, that is always preſent.” All this is ſo drily 
and fo ſtrictly true, that it ſerves as the ground work 
of a metaphor that is brought in to embelliſh and en- 
liven it. The King, we lee, 16, that is to ſay is 0, 
preſent in Court, T he King's Judges are preſent too. 
So far is plain downright truth. Theſe Judges, then, 
ſpeaking metaphorically, are ſo many looking-plaſſes, 
which have this ſingular property, that when a man 
looks at them, inſtead of ſeeing his own face in them, 
he ſees the King's. His Judges,” ſays our Author, 
“ are the mirror by which the King's image is re- 
& flected,” | | 


lines, 


N 


lines, it is not in this part that there was occaſion 


to enter into the details of any particular inſtitu- 
tion. If I choſe the Introduction then in preference 
to any other part, it was on account of its affording 
the faireſt ſpecimen of the whole, and not on ac- 
count of its affording the greateſt ſcope for cenſure. 

Let us reverſe the tablet. While with this free- 
dom I expoſe our Author's ill deſerts, let me not 
be backward in acknowledging and paying homage 
to his various merits: a juſtice due, not to him 
alone, but to that Public, which now for ſo many 
years has been dealing out to him (it cannot be ſup- 
poſed altogether without title) ſo large a meaſure 
of its applauſe. 


Correct, elegant, unembarraſſed, ornamented, 
the /tzle is ſuch, as could ſcarce fail to recommend 


a work ſtill more vitious in point of matter to the 
multitude of readers. 
He it is, in ſhort, who, firſt of all inſtitutional 


writers, has taught Juriſprudence to ſpeak the lan- 


guage of the Scholar and the Gentleman: put a 


poliſh upon that rugged ſcience : cleanſed her from 


3 the duſt and cobwebs of the office: and if he has 


not enriched her with that preciſion that is drawn 


only from the ſterling treaſury of the ſciences, has 


decked her out, however, to advantage, from the 
toilette of claſſic erudition: enlivened her with me- 
c taphors 
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Its merits. 
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Its merits. 
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— taphors and alluſions: and ſent her abroad in ſome 


meaſure to inſtruct, and in ſtill greater meaſure to 
entertain, the moſt miſcellaneous and even the moſt 
faſtidious ſocieties. | 

The merit to which, as much perhaps as to any, 
the work ſtands indebted for its reputation, is the en- 
chanting harmony of its numbers : a kind of merit 
that of itſelf is ſufficient to give a certain degree of 
celebrity to a work devoid of every other. So much 
is man governed by the ear. 

The function of the Expoſitor may be conceived 
to divide itſelf into two branches: that of hi/try, 
and that of ſimple demon/tration. The buſineſs of 
hiſtory is to repreſent the Law in the ſtate it has 
been in, in paſt periods of its exiſtence : the buſi- 
neſs of ſimple demonſtration in the ſenſe in which I 
will take leave to uſe the word, is to repreſent the 
Law in the ſtate it zs in for the time being [v]. 


Again, 


[v] The word demonſtration may here ſeem, at firſt 
ſight, to be out of place. It will be eaſily perceived 
that the ſenſe here put upon it is not the ſame with 
that in which it is employed by Logicians and Mathe- 
maticians, In our own language, indeed, it 1s not 
very familiar in any other ſenſe than theirs: but on 
the Continent it is currently employed in many other 

| ſciences. 


P R 
Again, to the head of demonſtration belong the 


ſeyeral buſineſſes of arrangement, narration, and con- 
jecture. Matter of narration it may be called, 
where the Law is ſuppoſed to be explicit, clear, and 

ſettled: matter of conjecture or interpretation, 
where it is obſcure, ſilent, or unſteady. It is mat- 
ter of arrangement to 4iſtribute the ſeveral real or 
ſuppoſed inſtitutions into different maſſes, for the 
purpoſe of a general ſurvey ; to determine the order 
in which thoſe maſles ſhall be brought to view; 
and to find for each of them a name. 

The buſineſſes of narration and interpretation are 
converſant chiefly about particular inſtitutions. Into 
the details of particular inſtitutions it has not been my 
purpoſe to deſcend. On theſe topics, then, I may 
ſay, in the language of procedure, non ſum infor- 
matus. Viewing the work in this light, I have no- 
thing to add to or to except againſt the public voice. 

_ Hiſtory is a branch of inſtruction which our Au- 
thor, though not rigidly neceſſary to his deſign, 
called in, not without judgment, to caſt light and 


ſciences. The French, for example, have their de- 
nonſtrateurs de botanique, d anatomie, de phyſique experi- 
mentale, &c, J uſe it out of neceſſity; not knowing of 
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Its merits. 
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any other that will ſuit the purpoſe. 42. e ; 
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ornament on the dull work of ſimple demonſtration: 

this part he has executed with an elegance which 

ſtrikes every one: with what fidelity, having not 

very particularly examined, I will not take upon 


me to pronounce. 


Among the moſt difficult and the moſt important 
of the functions of the demon/trator is the buſineſs of 
arrangement. In this our Author has been thought, 
and not, I conceive, without juſtice, to excel] ; at 
leaft in compariſon of any thing in that way that 
has hitherto appeared. Tis to him we owe ſuch 
an arrangement of the elements of Juriſprudence, 
as wants little, perhaps, of being the beſt that a 
technical nomenclature will admit of. A technical 
nomenclature, ſo long as it is admitted to mark out | 
and denominate the principal heads, ſtands an in- 
vincible obſtacle to every other than a technical ar- 
rangement. For to denomimate in general terms, 


what is it but to arrange? and to arrange under 


heads, what is it but to denominate upon a large 


ſcale? A technical arrangement, governed then in 
this manner, by a technical nomenclature, can never 
be otherwiſe than confuſed and unſatisfactory. The 
reaſon will be ſufficiently apparent, when we under- 
ſtand what ſort of an arrangement that muſt be 


which can be properly termed a natural one. 


That 


FRE FACE 


That arrangement of the materials of any 
ſcience may, I take it, be termed a natural one, 
which takes ſuch properties to characterize them by, 
as men in general are, by the common conſtitution 
of man's nature, diſpoſed to attend to: ſuch, in 
other words, as naturally, that is readily, engage, 


and firmly fix the attention of any one to whom 


they are pointed out, The materials, or elements 


here in queſtion, are ſuch actions as are the objects 
of what we call Laws or Inſtitutions. 

Now then, with reſpect to actions in general, 
there is no property in them that is calculated ſo 
readily to engage, and ſo firmly to fix the attention 
of an obſerver, as the fendency they may have to, or 
divergency (if one may ſo ſay) from, that which may 
be ſtyled the common end of all of them. The end 1 
mean is Happineſs [w] : and this tendency in any act 
is what we ſtyle its utility: as this divergency is that 


* 


[o] Let this be taken for a truth upon the au- 
thority of Ariftotle- I mean by thoſe, who like the 
authority of Ariſtotle better than that of their own ex- 
perience, IIa 7:yvn, ſays that philoſopher, xa 
4s pelodo;* opates Is mpatis Te Nas Rfodipedts, 
ayalov Tivo epierfat ,d ito narws α,œuͥ˙ν,E 
Tayaloy, c Favre wWitTal. Atte Is Tis 
gaiiera Twy (underſtand Toro) TEAQN,—Arift. 
Eth, ad Nic. L. I. c. 1. 
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to which we give the name of miſchievouſneſs, 
With reſpe&t then to ſuch actions in particular as 
are among the objects of the Law, to point out to a 
man the utility of them or the miſchievouſneſs, is 
the only way to make him ſee clearly that property 
of them which every man is in ſearch of; the only 
way, in ſhort, to give him ſatisfaction. 

From utility then we may denominate a principle, 
that may ſerve to preſide over and govern, as it 
were, ſuch arrangement as ſhall be made of the 
ſeveral inſtitutions or combinations of inſtitutions 
that compoſe the matter of this ſcience: and it is 
this principle, that by putting its ſtamp upon the 
ſeveral names given to thoſe combinations, can 
alone render ſatisfactory and clear any arrangement 
that can be made of them. 

Governed in this mannner by a principle that is 
recognized by all men, the ſame arrangement that 
would ſerve for the juriſprudence of any one coun- 


try, would ſerve with little variation for that of any 


| other. 


Yet more. The miſchievouſneſs of a bad Law 
would be detected, at leaſt the utility of it would be 
rendered ſuſpicious, by the difficulty of finding a 
place for it in ſuch an arrangement : while, on the 
other hand, a technical arrangement is a ſink that 
with equal facility will ſwallow any garbage that is 


thrown into it. 5 
That 


EE = _ 


That this advantage may be poſſeſſed by a nn . 
ral arrangement, is not difficult to conceive. Inſti- rural ar- 


1 « rangement. 
tutions would be characterized by it in the only 5 
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univerſal way in which they can be characterized; 
by the nature of the ſeveral modes of conduct which, 
by prohibiting, they conſtitute offences [x]. 

Theſe offences would be collected into claſſes 
denominated by the various modes of their diver- 
gency from the common end; that is, as we have 
ſaid, by their various forms and degrees of miſchie- 
wouſneſs in a word, by thoſe properties which are 
reaſins for their being made offences and whether 
any Wch mode of conduct poſſeſſes any ſuch pro- 
perty is a queſtion of experienceſ[y]. Now, a 
bad Law is that which prohibits a mode of conduct 
that is not miſchievous [z]. Thus would it be 
found impracticable to place the mode of conduct 


prohibited by a bad law under any denomination of 


x] Offences, the reader will remember, may as 
well be offences of omiſſion, as of commiſſion. I would 
avoid the embarraſſment of making ſeparate mention 
of ſuch Laws as exert themſelves in commanding. *Tis 
on this account I uſe the phraſe ** mode of conduct, 
which includes mien or forbearances, as well as 
acts, 

[o] See note [ee]. 

Iz] See note [x]. 
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5 — offence, without aſſerting ſuch a matter of fact as is 
Idea of a na- ; | ; ; 

tural ar- contradicted by experience. Thus cultivated, in 
en. ſhort, the ſoil of Juriſprudence would be found to 


| | repel in a manner every evil inſtitution ; like that 


country which refuſes, we are told, to harbour 
any thing venomous in its boſom. | 

The /ynop/is of ſuch an arrangement would at once 
be a compendium of expo/itory and of cenſorial Jutiſ- 
prudence : nor would it ſerve more effectually to in- 
ſtruct the /ubjed, than it would to juſtify or re- 
prove the Zegi/lator. 

Such a ſynopſis, in ſhort, would be at once a 
map, and that an univerſal one, of Juriſprudence a3 
it is, and a ſlight but comprehenſive ſketch of what 
it ought to be. For, the reaſons of the ſeveral inſti- 
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tutions comprized under it would ſtand expreſſed, 
[ we ſee, and that uniformly (as in our Author's ſy- 
nopſis they do in ſcattered inſtances) by the names 
given to the ſeveral claſſes under which thoſe in- 
'F ſtitutions are comprized. And what reaſons ? Not 
? | technical reaſons, ſuch as none but a Lawyer gives, 
nor any but a Lawyer would put up with [aa]; but 


reaſons, 


Laa] Technical reaſons : ſo called from the Greek 
re X, which fignifies an art, ſcience, or pro- 
feſſion. 

Utility 


„ 
reaſons ſuch as were they in themſelves what they 
might and ought to be, and expreſſed too in the 
manner they might and ought to be, any man might 
ſee the force of as well as he. 

Nor in this is there any thing that need ſur- 
prize us. The conſequences of any Law, or of 
any act which is made the object of a Law, the 
only conſequences that men are at all intereſted in, 
what are they but pain and pleaſure By ſome ſuch 
words then as pain and pleaſure, they may be ex- 


preſſed: and pain and pleaſure at leaſt, are words 


which a man has.no need, we may hope, to go to a 


Utility is that ſtandard to which men in general, 
(except in here and there an inſtance where they are 
deterred by prejudices of the religious claſs, or hur- 
3 ned- away by the force of what is called /entiment or 
= feeling.) Utility, as we have ſaid, is the ſtandard to 
which they refer a Law or inſtitution in judging of its 
title to approbation or diſapprobation. Men of Law, 
corrupted by intereſts, or ſeduced by illuſions, which it 
is not here our buſineſs to diſplay, have deviated from 
it much more frequently, and with much leſs reſerve. 
Hence it is that ſuch reaſons as paſs with Lawyers, 
and with no one elſe, have got the name of technical 
reaſons; reaſons peculiar to the art, peculiar to the 
profeſſion. | 


4 Lawyer 
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Lawyer to know the meaning of [55]. In the 
ſynopſis then of that ſort of arranzement which 
alone deſerves the name of a natural one, terms 
ſuch as theſe, terms which if they can be ſaid to be- 
long to any ſcience, belong rather to Ethics than to 
Juriſprudence, even than to univerſal Juriſprudence, 
will engroſs the m ſt commanding ſtations, 

What then is to be done with thoſe names of 
claſſes that are purely technical ?—With offences, 
for example, againſt prerogative, with miſpriſions 
contempts, felonies, premunires [cc]? What rela- 


tion is it that theſe mark out between the Laws that 


concern the ſorts of acts they are reſpectively put to 


| ſignify, and that common end we have been ſpeaking 


of? Not any. In a natural arrangement what then 


would become of them ? They would either be ba- 


— 


[5] The reaſon of a Law, in ſhort, is no other than 
the good produced by the mode of conduct which it en- 
joins, or (which comes to the ſame thing) the 1c, 
produced by the mode of conduct which it prohibits. 
This 27/chief or this good, if they be real, cannot but 
ſhew themſelves ſomewhere or other in the ſhape of 
pain or pleaſure, | 

[cc] See in the Synoptical Table prefixed to ot 
Author's Analy/s, the laſt page comprehending 
Book IV. 

niſhes 


niſhed at once to the region of quiddities and ſub- ikke 


| Hs hg ; Idea of a na- 
ftantial farms; or if, and in deference to attachments rural ar- 


rangement. 


too inveterate to be all at once diſſolved, they were 
Rill to be indulged a place, they would be ſtationed 
in the corners and bye-places of the Synopſis : ſta- 
tioned, not as now to give light, but to receive its 
But more of this, perhaps, at ſome future time. 

To. return to our Author. Embarraſſed, as a 
man muſt needs be, by this blind and intractable 
nomenclature, he will be found, I conceive, to have 
done as much as could reaſonably be expected of a 
writer ſo circumſtanced; and more and better than 
was ever done before by any one, 

In one part, particularly, of his Synopſis &, ſeve- Merits of the 
ral fragments of a ſort of method which is, or at — 
leaſt comes near to, what may be termed a natural 
one [dd], are actually to be found. We there read 
of corporal injuries; of“ offences againſt peace; 
againſt . health; e & perſonal ſecurity [ee]; 

liberty: 


lt is that which comprizes his IVth Book, in- 
titled PupL1c WRoxcs. 
[dd] Fragmenta methodi naturalis.—LIx NI Phil. 
Bot. Tit. Sy/temata, par. 77. 
lee] This title affords a pertinent inſtance to exem- 
Plify the uſe that a natural arrangement may be of in 
d 2 repelling 
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R E E. 
« liberty?“ property: light is let in, though 
irregularly, at various places. 
In an unequal imitation of this Synopſis that has 
lately been performed upon what is called the Civil! 
Law, all is technical. All, in ſhort, is darkneſs. 


Scarce a ſyllable by which a man would be led to 
ſuſpect, that the affair in hand were an affair that 


happineſs or unhappineſs was at all concerned 


in IF]. . 


— ES Ty of 


9 


repelling an incompetent inſtitution, What I mean is 
the ſort of filthineſs that is termed unatural. This 
our Author has ranked in his claſs of Ofznces againſt 
cc perſenal ſecurity,” and, in a ſubdiviſion of it, intitled 
% Corporal Injuries.” In ſo doing, then, Le has aſſerted 
a fat: he has aſſerted that the offence in queſiidn I$ 
an offence againſt perſonal ſecurity; is a corporal in- 
jury; is, in ſhort, productive of unhappineſs in hat way. 
Now this is what, in the caſe where the act is com- 
mitted Ey conſent, is manifeſtly not true. Volenti non fit 
injuria. If then the Law againſt the offence in queſ- 
tion had no other title to a place in the ſyſtem than 


what was founded on this fad, it is plain it would 


have none. It would be a bad Law altogether. The 
miſchief the offence is of to the community in this 
caſe is in truth of quite another nature, and would come 
under quite another claſs, When «gainj# conſent, 
there indeed it does belong really to this claſs : but then 
it would come under another name. It would come 
under that of Rape. | | 
[7] I think it is Selden, ſomewhere in his Ta#- 
| 7 tall, 


F R 1 li 


To return, once more, to our Author's Com- 


Merits of the 
mentaries. Noc even in a cenſorial view would I be work re- 
, : . ſumed. 
underſtood to deem them altogether without merit, 
For the inſtitutions commented on, where they are 
capable of good reaſons, good reaſons are every 
/ now and then given: in which way, fo far as it 
goes, one-half of the Cenſor's taſk is well accom- 
pliſh2d. Nor is the dark fide of the picture left ab- 
ſolutely untouched. Under the head of Trial 
« by Jury,” are ſome very juſt and intereſting re- 
marks/ on the yet-remaining imperfections of that 
| * 8 ung ns 


mode 


talk, that ſpeaks of a whimſical notion he had hit upon 
when a fchool boy, that with regard to Cz/ar and 
Tuſtin, and thoſe other perſonages of antiquity that 
gave him ſo much trouble, there was not a ſyllable of 
truth in any thing they Wi id, nor in fact were there 
ever really any ſuch perſons ; but that the whole affair 
was a contrivance of parents to find employment for 
their chiidren, Much the ſame fort of notion is that 
which theſe technical arrangements are calculated to 


2. 


ve us of Juriſprudence: which in them ſtands re pre- 
A rather as a game at Crambo for Lawyers to whet 
their wits at, than as that Science which holds in her 


| hand che happineſs of nations. 

b Let us, however, do no man wrong. Where the 
ſucceſs has been worſe, the Ciſiculty was greater. That 

| d 3 deteſtable 
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mode of trial“: and under that of © Aſſuranceg 


„ by matter of Record,” on the lying and extor- 


tious jargon of Recoveries t. So little, however, 
are theſe particular remarks of a piece with the 
general diſpoſition, that ſhews itſelf ſo ftrongly 
throughout the work, indeed ſo plainly adverſe to 
the general maxims that we have ſeen, that I can 


ſcarce bring myſelf to attribute them to our Au— 


thor, Not only diſorder is announced by them, 


but remedies, well-imagined remedies, are pointed 
out. One would think ſome Angel had been fow- 


ing wheat among our Author's tares | 2g]. 
With 


deteſtable chaos of inſtitutions which the Analyſt laſt- 
mentioned had to do with, is ſtill more embaraſſed with 
a technical nomenclature than our own. 

* 3 Comm. Ch. XXIII. p. 387. 

+ 2 Comm. Ch. XXI. p. 360. 

[22] The difference between a generous and deter- 
mined affection, and an occaſional, and as it were 


forced contribution, to the cauſe of reformation, may 
be ſeen, I think, in theſe Commentaries, com- 


pared with another celebrated work on the ſubject 
of our Juriſprudence. Mr, Barrington, whoſe agree- 
able Miſcellany has done fo much towards opening 
men's eyes upon this ſubje& ; Mr, Barrington, like an 


| aftive General in the ſervice of the Public, ſtorms the 
ſtrong- holde 


R C E. ie 
With regard to this Eſſay itſelf, I have not much PR 144 


to ſay, The principal and profeſſed purpoſe of it which the 
preſent Eſſay 
has been CON» 


Author. The buſineſs of it is therefore rather to ducted. 


is, to expoſe the errors and inſufficiencies of our 


overthrow than to ſet up; which latter taſk can ſel- 
dom be performed to any great advantage where the 
former is the principal one. 

To guard againſt the danger of miſrepreſentation, 
and to make ſure of doing our Author no injuſtice, 


his own words are given all along: and, as ſcarce 


2 4 me 


any ſentence 1s left unnoticed, the whole comment 
: | 1 
wears the form of what is called 1 one. 
˖ 


Wich regard to a diſcourſe that is ſimply inſtitu- 


2 <4, . "hom 


4 + 0a — 
F — — — — - — 
1 — — - "——W < . 


tional, and in which the writer builds upon a plan 
of his own, a great part of the ſatisfaction it can be 
made to afford depends upan the order and con- 
nection that are eſtabliſhed between the ſeveral parts 


of it. In a comment upon the work of another, no 


; Frong-holds of chicane, whereſoever they preſent 
' themſelves, and particularly fictions, without reſerve. 
Our Author, like an artful partizan in the ſervice of 
the profeſſion, ſacrifices a few, as if it were to ſave 
the wm 
j Deplorable, indeed, would have been the ſtudent's 
chance for ſalutary inſtruction, did not Mr. Barrington's 
work in ſo many inſtances, furniſh the antidote to our 
| Author's poiſons, 


5 | ſuch 
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Manner in 
which the 
preſent Eſſay 
has been con- 


ducted. 


PRE TAC E, 
ſuch connection, or at leaſt no ſuch order, can be 
eſtabliſhed commodiouſly, if at all. The order of 
the comment is preſcribed by the order, perhaps the 
diſorder, of the text. 

The chief employment of this Eſſay, as we have 
faid, has neceſſarily been to overthrow. In the lite, 
therefore, which has been done by it in the way of 
ſetting np, my view has been not ſo much to think 


for the Reader, as to put him upon thinking for 


himſelf. This I flatter myſelf with having done on 


| ſeveral intereſting topics ; and this is all that at pre- 


ſent I propoſe. - 
Among the few poſitions of my own which [I 


have found occaſion td, Wance, ſome I obſerve 


which promiſe to be far from popular. Theſe it is 
likely may give rife to very warm objections : ob- 
jections which in themſelves I do not wonder at, 
and which in their motive I cannot but approve. 
The people are a ſet of maſters whom it is not in a 
man's power in every inſtance fully to pleaſe, and at 
the ſame time faithfully to ſerve, He that is re- 
ſolved to perſevere without deviation in the line of 
truth and utility, muſt have learnt to prefer the {il 
whiſper of enduring approbation, to the ſhort-lived 
buſtle of tumultuous applauſe. 

Other paſſages too there may be, of which ſome 


farther explanation may perhaps not unreaſonably 
"= YE 


RE | Ivii 


be demanded. But to give theſe explanations, and 


: | Manner in 
to obviate thoſe objections, is a taſk which; if exe- which the 
preſent Eſſay 
has been con- 


tunity. Conſiſtency forbad our expatiating ſo far ducted. 


cuted at all, muſt be referred to ſome other oppor- 


as to loſe ſight of our Author: ſince it was the line 


of his courſe that marked the boundaries of ours. 
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GOVERNMENT. 


| COMMENTARIES 


INTRODUCTION. 


i. - 
HE ſubject of this examination, IsTRoDuc- 
is a paſſage contained in that part . 5 
of Sir W. BLACKSTONE 1 


| Diviſion of 
On the Laws of our Author's 


TION, 


8 ENGLAND, which the Author has ſtiled Introduction. 
the INTRODUCTION. 


This Introduction 


I | of his ſtands divided into four Sections. 
The fit contains his diſcourſe * On 
3 * the STUDY of the Law.” 
. | entitled © Of the NATURE of Laws 77 
general,“ contains his ſpeculations con- 


The Second, 


B | cerning 


— 


—_ — — — — . —— — - a — — — _ ry 
Top — a"; £9 RY ů — * — 3 — — on — * _ 
et eta?” Apr ater <> og == pron " 1 tis . - 
— 2 — 2 > N 1 1 N A p EE * y P 
— re 2 bt V4 1 — p 1 ” x 
—ͤͤͤ SI 2 ADA A . 1 y 2 > ey 0 : b +4 
8 2 8 * ” 1 A « NT OE We Inny EN or - ang 
> 1 — LOSSY EK . Den * . 3 N 4 
os gr oy — : — — ILY — — - 5 . ST Ee 2 
— — ap od. a I S — On — — 8 
— —_ 1 1 1 4 — 2 oy 2 * * * 1 # T5 A 
r - SPS * 2 ®.- 2 
82 Tos — At, — - = N 2 ads i SEE 
L 2 3 — 5 K 0 1 


—— tne Pry, 4 
932. 
* 8 — 
1 1 8 
. en — - 


Loh 
4 


#; 
: 
ZX 
13 
19 
N 
FR 


— +: 
e 

— 4 X. 
— noo conn Woeghnitng 


AD "Ee 
1 DS >< 
© — 


r *. 


e 2 2 = 
3 r 


7 


. 
. n umme 
n . — 


88 


—— = 


n 
— ⁵ ˙—— 


n ns * 5 


TED 


2 * * 
8 | . 
— ore edBcod — 


E Ä 
> » S 


2 oe” 8 F -4 as 2 — 1 — - 
2 ³o· MG. 4a — TOY ST 
= þow n 3 8 2 = > — op % 3 2 
2 —_— 5 af - ' — 
* 2 ; Cato a kt art nan — 
a = > 


NW — « LOR ” . Yo RO — — 

rae. - 9 8 7 - ne Re e 

n FEB SIS EEO" ITS 2 5 1 err. 
Tran I) 4x 22 989 IP b 


2 


IxrRODuc- 
TION. 


II. 


What part of 
it is here to 
be examined. 


III. 
His defini- 
tion of Law 
Municipal. 


4 FRAGMENT on GOVERNMENT. 


cerning the various objects, real or imagi- 


_ nary, that are in uſe to be mentioned un- 


der the common name of Law. The 2hHrd, 
entitled Of the Laws ff ENGLAND,“ 
contains ſuch general obſervations, rela- 
tive to theſe laſt mentioned Laws, as 
ſeemed proper to be premiſed before he 
entered into the details of any parts of 
them in particular. In the fourth, en- 
titled, © Of the CouNTRIES ſubject to the 
«© Laws of ENGLAND,” is given a ſtate- 
ment of the different territorial extents. 
of different branches of thoſe Laws. 

IT. 

"Tis in the ſecond of theſe Sections, that 
we ſhall find the paſſage propoſed for ex- 
amination. It occupies in the edition! 
happen to have before me, which is the 


firſt: (and all the editions, I believe, are 
paged alike) the ſpace of ſever pages; 


from the 47th, to the 5 3d, incluſive. 
III. 

After treating of Law in general,” of 
the Law of Nature, Law of Reve-* 
& ation, and © Law of Nations, 
branches of that imaginary whole, our 
= —- * Author 


INTRODUCTION. 3 


Author comes at length to what he calls IxrRODUe- 
« Law municipal: that ſort of Law, to en. 
which men in their ordinary diſcourſe 
would give the name of Law without 
addition; the only ſort perhaps of them 
all (unleſs it be that of Revelgtion) to 
which the name can, with ſtrict propri- 
ety, be applied: in a word, that ſort 
which we fee made in each nation, to 
expreſs the will of that body in it which 
governs. On this ſubject of Law Muni- 
cipal he ſets out, as a man ought, with a 
definition of the phraſe itſelf ; an import- 
ant and fundamental phraſe, which ſtood 
highly in need of a definition, and never 
ſo much as ſince our Author has . 
hned it. 1. 
= IV. IV. 

This definition is uſhered in with no A digreſfon 
mall diſplay of accuracy. Firſt, it is die 1 
given entire: it is then taken to pieces, e 
clauſe by clauſe; and every clauſe, by 
itſelf, juſtified and explained. In the 
very midſt of theſe explanations, in the 
very midſt of the definition, he makes a 

BY: ſudden 
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InTRopuc- ſudden ſtand. And now it bethinks him 

TION. that it is a good time to give a diſſerta- 
tion, or rather a bundle of diſſertations, 
upon various ſubjects On the manner in 
which Governments were eſtabliſhed=On 
the different forms they aſſume when they 
are eſtabliſhed—On the peculiar excel- 
lence of that form which is eſtabliſhed in 
this country—On the right, which he 
thinks it neceſſary to tell us, the Go- 
VERNMENT in every country has, of 
making Laws—On the duty of making 
Laws; which, he ſays, is alſo incum- 
bent on the Government.—In ſtating 
theſe two laſt heads, I give, as near 
as poſſible, his own words ; thinking 
it premature to engage in diſcuſſions, and 
not daring to decide without diſcuſſion, 


on the 2 a a 
; V 


— 


v. 
This digref The digreſſion we are about to ex- 
ſion the ſub- : : : | | 8 
ject of the amine, is, as it happens, not at all in— 
_ volved with the body of the work from 
which it ſtarts. No mutual references 
or alluſions: no ſupports or illuſtrations 


communicated 


— 93 


ere, 
We —_— 
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communicated or received. It may be 
conſidered as one ſmall work inſerted 
into a large one; the containing and the 
contained, having ſcarce any other con- 
nection than what the operations of the 
preſs have given them. It is this diſ- 
connection that will enable us the better 
to beſtow on the latter a ſeparate exami- 
nation, without breaking in upon any 
thread of reaſoning, or any principle of 
Order. 
VI. | 

A general ſtatement of the topics 
touched upon in the digreſſion we are 
about to examine, has been given above. 
It will be found, I truſt, a faithful one. It 
will not be thought, however, much of a 


piece, perhaps, with the following, which 


our Author himſelf has given us. This,” 
(lays he &, meaning an explanation he had 
been giving of a part of the definition 
above ſpoken of) * will naturally lead 


.* us into a ſhort enquiry into the nature 


* 3, Comm, P. 47. 
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InTrRonuc- of ſociety and civil government [2]; 


TION. 


Oe. 


VII. 
Inadequate. 


* and the natural inherent right that 


belongs to the ſovereignty of a ſtate, 
* wherever that ſovereignty be lodged, 


of making and enforcing Laws.” 


VII. 
No very explicit mention here, we 
may obſerve, of the manner in which Go- 
vernments have been eſtabliſhed, or of 


the different forms they aſſume when 


eſtabliſhed : no very explicit intimation 
that theſe were among the topics to be 


diſcuſſed. None at all of the duty of 


Government to make Laws: none at all 


N 
ſa] To make ſure of doing our Author no injuſtice, 
and to ſhew what it is that he thought would“ na- 
„ turally lead us into” this “ enquiry,” it may be 
proper to give the paragraph containing the explanation 
above mentioned. It is as follows:“ But farther : 
© municipal Law is a rule of civil conduct, preſcribed 
« by the ſupreme power in a tate. For Legiſlature, 
„as was before cbſerved, is the greateſt act of ſuperi- 
* ority that can be exerciſed by one being-over another, 
«© Wherefore it is requiſite, to the very eſſence of a 
„ Law, that it be made”! (he might have added, 44 or at 
« leeft ſupported” ) ** by the ſupreme power. Sovereignty 
and Legiſlature are indeed convertible terms; one 
cannot ſubſiſt without the other,” 1. Comm. p. 46. 
| | of 
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the four other topics we have mentioned, 
there is no one on which he has been 
near ſo copious as on this laſt, The right 
of Government to make Laws, that 


delicate and invidious topic, as we 


7 
of the Britiſh conſtitution ; though, of InTRODUC- 


TION, 


—_—— 
@—_— 


ſhall find it when explained, is that 


which, for the moment, ſeems to have 

ſwallowed up almoſt the whole of his 

attention. f 5 

VIII. | 

| Be this as it may, the contents of the 
diſſertation before us, taken as I have 

| ſtated them, will furniſh us with the 


matter of five chapters :—one, which I 


ſhall entitle © FORMATION of GoOvERN= 
© MENT  —a ſecond, © FoRMs of Go- 
© YERNMENT —a third, BRITISH 
© ConNSTITUTION' —a fourth, RIGHT 
* of the SurREME PowER 7% make 
e Laws'—a fifth, DuTy of the Su- 
© PREME POWER fo make LAWS.” 
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; I. 

Subject of 
the paſſage 
to be ex- 
amined in 
the preſent 
chapter. 


A FRAGMENT ox GOVERNMENT. 


CHAT TL 
FoRMATION of GOVERNMENT. 


| | 
HE firſt object which our Author 
ſeems to have propoſed to himſelf 
in the diſſertation we are about to ex- 
amine, is to give us an idea of the manner 
in which Governments were formed. 


This occupies the firſt paragraph, to- 


gether with part of the ſecond : for the 


typographical diviſion does not ſeem to 


quadrate very exactly with the zutellectual. 


II. 
The paſſige 
recited 


As the examination of this paſſage will 
unavoidably turn in great meaſure upon 


the words, it will be proper the reader 


ſhould have it under his eye. 
V5: hs | 
* The only true and natural founda- 
tions of fcrety,” (ſays our Author“ 
„% are the wants and the fears of indivi- 


& duals. Not that we can believe, with 
« ſome theoretical writers, that there 


* 1 Comm. p. 47. 
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ever was a time when there was no 
ſuch thing as ſociety ; and that, from 
the impulſe of reaſon, and through 
a ſenſe of their wants and weakneſ- 
ſes, individuals met together in a large 
plain, entered into an original con- 
tract, and choſe the talleſt man pre- 
ſent to be their governor. This no- 
tion, of an actually exiſting uncon- 
nected /tate of nature, is too wild to 
be ſeriouſly admitted; and beſides, it 
is plainly contradictory to the reveal- 
ed accounts of the primitive origin 
of mankind, and their preſervation 


two thouſand years afterwards ; both 
which were effected by the means of 


ſingle families. Theſe formed the firſt 


* ſocrety, among themſelves; which every 


wy 


cc 


6 


day extended its limits, and when it 
grew too large to ſubſiſt with conve- 
nience in that paſtoral ſtate, wherein 
the Patriarchs appear to have lived, it 
neceſſarily ſubdivided itſelf by va- 


rious migrations into more. After- 
wards, as agriculture increaſed, which 


«© employs 
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A FRAGMENT on GOVERNMENT, 

employs and can maintain a much 
greater number of hands, migrations 
became leſs frequent; and various 
tribes, which had formerly ſeparated, 
re-united again; ſometimes by com- 
pulſion and conqueſt, ſometimes by ac- 
cident, and ſometimes perhaps by com- 
pact. But though Society had not its 
formal beginning from any convention 
of individuals, actuated by their wants 
and their fears; yet it is the /en/e of 
their weaknoſs and imperfection that 
keeps mankind together ; that demon- 
ſtrates the neceſſity of this union; and 
that therefore 1s the ſolid and natural 
foundation, as well as the cement, of 


* foctety . And this is what we mean by 


cc 


«c 


*C 


cc 


66 


cc 


cc 


cc 


the original contract of ſociety ; which, 


though perhaps in no inſtance it has 
ever been formally expreſſed at the 
firſt inſtitution of a ſtate, yet in nature 


and reaſon mult always be underſtood 


and implied, in the very act of aſſo- 
ciating . together: namely, that the 


whole ſhould protect all its parts, and 
e that 


4 2 
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that every part ſhould pay obedi- 


« ence to the will of the whole; or, in 


« other words, that the community 
« ſhould guard the rights of each indi- 
« yidual member, and that (in return for 
« this protection) each individual ſhould 
« ſubmit to the laws of the commu- 
« nity; without which ſubmiſſion of all 
« it was impoſſible that protection could 
« be certainly extended to any. 

« For when ſociety is once formed, 
« government reſults of courſe, as neceſ- 
% fary to preſerve and to keep that ſociety 
in order. Unleſs ſome ſuperior were 
% conſtituted, whoſe commands and de- 
« cifions all the members are bound to 
* obey, they would ſtill remain as in a 


ate of nature, without any judge upon 


* earth to define their ſeveral rights, and 


* redreſs their ſeveral wrongs.” — Thus 
far our Author. 


III. 
When leading terms are made to chop 
and change their ſeveral ſignifications; 
ſometimes meaning one thing, ſometimes 


another, 
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III. 


Confuſion 
among the 
leading 
terms of it. 


another, at the upſhot perhaps nothing; 
and this in the compaſs of a paragraph; 


IV. 
© Society” 


mous {tO a 


is ridiculous : at the ſame time that there 


put ſynony- 


A FRAGMENT on GOVERNMENT. 


one may judge what will be the complect- 
ion of the whole context. This, we 
ſhall ſee, is the caſe with the chief of 
thoſe we have been reading : for inſtance, 
with the words * Society,” —*< State of 
«« nature,” —*© original contract,” —not 
to tire the reader with any more. 0 
* ciety,” in one place means the ſame 
thing as @ flate of nature” does: in 
another place it means the ſame as G. 
C vernment. Here, we are required to 
believe there never was ſuch a ſtate as a 
ftate of nature: there, we are given to 
underſtand there has been. In like man- 
ner with reſpect to an original contra 
we are given to underſtand that ſuch a 
thing never exiſted ; that the notion of it 


is NO ſpeaking nor ſtirring without ſup- 
poſing that there was one. 
„ 

17. Society means a flate of nature. 
For if by © a tate of nature a man 


means 
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FORMATION of GOVERNMENT. 


means any thing, it is the ſtate, I take it, 
men are in or ſuppoſed to be in, before 
they are under government : the ſtate men 
quit when they enter into a ſtate of go- 
vernment ; and in which were it not for 
government they would remain. But by 
the word . /ocrety” it is plain at one time 
that he means that ſtate. Firſt, accord- 
ing to him, comes Hciety; then after- 
wards comes government. 
« ſociety,” ſays our Author, is once 
« formed, government reſults of courſe ; 
« as neceſſary to preſerve and keep that 


e fociety in order *. And again, imme- 


diately afterwards, — A ſtate in which 


te a ſuperior has been conſtituted, whoſe 
« commands and decifions all the mem- 
© bers are bound to obey,” he puts 


as an explanation (nor is it an inapt one) 


of a ſtate of government: and “ unle(s” 
men were in a ſtate of that deſcription, 


they would ſtill “ remain“ he ſays, “as in 


* a flate of nature.” By fociety, there- 
fore, he means, once more, the ſame as 


by a © fate of nature: he oppoſes it to 


v. ſupra p. 11. 


government. 


% For when 


13 
CHAP. 
1 


ſtate of na- 
ture. 
oppoſed to 
„ Govern- 
© ment. 
—and ſpok- 
en of as 
having exiſt- 
ed. 


r nr end 
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Cnay. government, And he ſpeaks of it as a 
I. ſtate which, in this ſenſe, has actually ex- 
iſted. 


V. | . 

< Society”— 2dly, This 1s what he tells us in the 
* beginning of the ſecond of the two para- 
vernment. graphs: but all the time the „fi para- 
graph laſted, ſociety meant the ſame as 
government. In ſhifting then from one 
paragraph to another, it has changed its 

nature. "Tis © the foundations of /- 

ciety *,” that he firſt began to ſpeak of; 

and immediately he goes on to explain to 

us, after his manner of explaining, the 
foundations of government. Tis of a“ for- 

« mal beginning” of Society Þ,” that 

he ſpeaks ſoon after ; and by this formal 
beginning, he tells us immediately, that . 

he means, the original contract of fe- 

* crety , which contract entered into, 

« a fate d, he gives us to underſtand, 

is thereby “ inſtituted,” and men have 


4 hi | * 1, Comm. p. 47. ſupra p. 8. 

[= + 1. Comm. p. 47. ſupra p. 10. 

I 1. Comm. p. 47. ſupra p. 10. 
$ 1. Comm. p. 47. ſupra p. 11. 


undertaket: 


* 
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= 


" undertaken to © ſubmit to Laws *.“ So CHAP. 
long then as this firſt paragraph laſts, 
« ſociety, 1 think, it is plain cannot but 
have been n the ſame as go- 
« yernment.” 
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VI. 1 vi. 
Za, All this while too, this ſame A ſtate of na- 
fate of nature to which we have ſeen 5 
« Society (a ſtate ſpoken of as exiſting) _— wy 
put ſynonymous, and in which were it 
not for government, men, he informs us, 
in the next page, would © remain +,” is a 
ſtate in which they never were. So he 
expreſſly tells us. This © notion,” ſays 
he, „of an actually exiſting unconnected . 
e ſtate of nature; (that is, as he ex- 
plains himſelf afterwards | © a ſtate in ; 
* which men have no judge to define 
* their rights, and redreſs their wrongs,) 
* 18 too wild to be ſeriouſly admitted ||.” 
When he admits it then himſelf, as he 
f does in his next page, we are to under- 
ſtand, it ſeems, that he is bantering us: 
and that the next paragraph is (what one 


7 1. Comm. p. 48. ſupra p. 11. 
IF ( + 1. Comm. p. 48. ſupra p. 11. 
'Y þ 1. Comm. p. 48. ſupra p. 11. 
II 1. Comm. p. 47. ſupra p. 9. 

ſhould. 
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Cn. ſhould not otherwiſe have taken it for) a 
4 IJ. piece of pleaſantry. | 

= VII. 

| | Original con. 4thly, The original contract is a thing, 
Vas, it's re- we are to underſtand, that never had ex- 


ality de- 8 
— iſtence; perhaps not in any ſtate : cer- 


tainly therefore not in all. * Perhaps, 
t in no inftance,” ſays our Author, “ has 
#4 * it ever been formally 1 at the 
4 firſt inſtitution of a ſtate *.” - 
VIII. 
—afſerted. g, Notwithſtanding all this, we 
muſt ſuppoſe, it ſeems, that it had in 
every ſtate : © yet in nature and reaſon,” 
(fays our Author) © it muſt always be 
*« underſtood and implied +.” Growing 
bolder in the compaſs of four or five 
pages, where he is ſpeaking of our own 
Government, he aſſerts roundly 4, that 
ſuch a Contract was actually made at the 
firſt formation of it. The legiſlature 
e would be changed, he ſays, from 
ce that which was originally ſet up by 
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the general conſent and fundamental 
act of the ſociety.” 6 | 

IX. 
Let us try whether it be not poſſible 
for ſomething to be done towards draw- 


ing the import of theſe terms out of the 


miſt in which our Author has involved 


them. The word * SocitTy,” I think, 
it appears, is uſed by him, and that with- 


out notice, in two ſenſes that are oppo- 
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+ 


Attempt to 
reconcile 
theſe contra- 
dictions— 
Society diſ- 
tinguiſhed 
into natural 
and politi- 
cal. 


ſite. In the one, $0cIETY, or a STATE of 
SOCIETY, is put ſynonymous to a STATE of - 


NATURE ; and ſtands oppoſed to GOvERN=- 
MENT, or a STATE OF GOVERNMENT: 
in this ſenſe it may be tiled, as it com- 
monly is, natural SOCIETY. In the other, 


it is put ſynonymous to GOVERNMENT, or 


a STATE OF GOVERNMENT; and ſtands 
oppoſed to a STATE OF NATURE : in this 
eenſe it may be tiled, as it commonly is, 
Talitical so rf. Of the difference be- 
q tween theſe two fates, a tolerably diſ- 


J tint idea, I take it, may be given in a 


word or two. 
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CAP. 


I. 


X. 
Idea of poli- 
tical ſociety. 


XI. 


Idea of natu- 
ral ſociety. 


ſaid to be in a ſtate of zatural s- 


A FRAGMENT on GOVERNMENT, 
X. 


The idea of a natural ſociety is a nega- 
tive one. The idea of a political ſocicty 
is a Poſitive one. 'Tis with the latter, 
therefore, we ſhould begin. 


When a number of perſons (whom we 
may ſtile ſubjects} are ſuppoſed to be in 
the habit of paying obedience to a perſon, 
or an aſſemblage of perſons, of a known 
and certain deſcription (whom we may 
call governor or governors) ſuch perſons 
altogether / ſubjecis and governors} are 
faid to be in a ſtate of political $0CIETY *, 

* | 

The idea of a ſtate of natural SOCIETY 
is, as we have ſaid, a negative one. When 
a number of perſons are ſuppoſed to be 
in the habit of conver/ing with each other, 


at the ſame time that they are not in any 
ſuch habit as mentioned above, they are 


CIETY. 


* V. infra. par. 12, nate [b]. 
XII. I 
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MM. Chap. 
If we reflect a little, we ſhall perceive, J. 
that, between theſe two ſtates, there is XI © 


5 F , | Difficulty of 
not that explicit ſeparation which theſe d 


names, and theſe definitions, might teach — 3 

one, at firſt ſight, to expect. It is with * 
them as with light and darkneſs : how- 
ever diſtinct the ideas may be, that are, at 
| mention, ſuggeſted by thoſe names, 
the things themſelves have no determinate 
bound to ſeparate them. The circum- 
ſtance that has been ſpoken of as conſti- 
tuting the difference between theſe two 
ſtates, is the preſence or abſence of an Ha- 
lit of obedjence. This habit, accordingly, 
has been ſpoken of ſimply as preſent (that 
is as being perfectly preſent) or, in other 
words, we have ſpoken as if there were a 
3 perfect habit of obedience, in the one caſe: 
| it has been ſpoken of fimply as 93/ert 
L (that 3 is as being perfely abſent) or, in 
other words, we have ſpoken as if there 
were no habit of obedience at all, in the 
other. But neither of theſe manners of 
| ſpeaking, perhaps, is ſtrictly juſt. Few, 
C2 in 
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HAP. in fact, if any, are the inſtances of this 
I. habit being perfectly ab/ent ; certainly 
none at all, of its being perfectly preſent, 
Governments accordingly, in proportion 
as the habit of obedience is more perfect, 
recede from, in proportion as it is leſs 
perfect, approach to, a ſtate of nature: 
and inſtances may preſent themſelves in 

which it ſhall be difficult to ſay whether 

a habit, perfect, in the degree in which, 

to conſtitute a government, it 1s deemed 


neceſſary it ſhould be perfect, does ſubſiſ 
or not. [G 


XIII. On. 


[2] 1. A habit is but an aſſemblage of ads : under 


E 
_ which name I would alſo include, for the preſent, vi 
luntary forbearances. | | 
A ee 5 78g 2. A habit of obedience then is an aſſemblage of 4d 
dience. chedlienct. 


. An a of obedience is any act done in purſuance ef 
„ 3 4 | * puriuai 
dience, an expreſſion of will on the part of ſome ſaperior. 


4. An a% of POLITICAL obedience (which is what 1 
here meant) is any act done in purſuance of an exprel- 
ſion of will on the part of a perſon governing. 


. 
An act of poli- 
tical obedience. 


LL 
> _ 5. An expreſſion of will is either parole or tacit. 
6 6. A parole expreſſion of will is that which is conveyed 


x apa rel. by the Aus called words. 
10h OT WIII. : a 
7. 7. A tacit expreſſion of will is that which is conveyed 
A tacit expreſ- : . 
. by any other /izns Wwhatſoever: among which no y 


FoRMATION of GOVERNMENT. 
XIII. | 
On theſe conſiderations, the ſuppoſi- 
tion of a perfect flate of nature, or, as it 
may be termed, a ſtate of ſocrety perfectly 
natural, may, perhaps, be juſtly pronoun- 
ced, what our Author for the moment 
ſeemed 
ſo efficacious as ads of puniſhment, annexed in time paſt, 
to the non-performance of acts of the ſame ſort with 
thoſe that are the objects of the will that is in queſtion. 
8. A parole expreſſion of the will of a perten is a 
command. | | 
9. When a facit expreſſion of the will of a ſuperior 
is ſuppoſed to have been uttered, it may be ſtiled a fe- 


titious command. 
10. Were we at liberty to coin words after the man- 


ner of the Roman lawyers, we might ſay a gua/i-com- 
mand, 


11. The STaTUTE Law is wor of commands. 
| The Common Law, of qgua/i-commands, 
= 12. An act which is the object of a command actual 
or ftitious ; ſuch an act, conſidered before it is per- 
8 Jormed, is ſtiled a duty, or a point of duty. 
Ss 13. Theſe definitions premiſed, we are now in a con- 
dition to give ſuch an idea, of what is meant by the 
Perfection or imperfection of a habit of obedience in a ſo- 
cCiety as may prove tolerably preciſe. | 
= 14 A period in the duration of the ſociety; the num- 
ber of per/ons it is compoſed of during that period; and 
5 | the number of points of duty incumbent on each perſon 
3 being given —the habit of obedience will be more or 
les perfect, in the ratio of the number of acts of obedience 
: to thoſe of di/obedzence, 


C 3 15. The 
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CH Ap. 
12 


XIII. 
A perfect 
ſtate of na- 
ture not more 
chimerical 
than a per- 
fect ſtate of 
government. 


4. 


A command, 


9. 
A fichitious com- 
Ma nd. 


10. 
Commands 
guaji-com- 
mands. 


1 
Illuſtration— 
Statute Law, B 
Common Law. 
Duty—point of 
duty. 


13. 
Uſe of the above 
chain of defini- 
tions. 


14. 
Habit of obe- 
dience - meaſure 
of its perfection. 
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15. 
IIluſtration. 


1 6. 
Political union 
or connection. 


ww: 
Submiſiion — 


ſubjection. 


18. 
Submitlion ꝙ 
ſubjection. 


of nations, from the leaſt perfect ſtates of political union 


be found in LoxD KATus's Hiftorical Law Tracks. 


A FRAGMENT on GOVERNMENT, 


ſeemed to think it, an extravagant ſuppo- 
ſition : but then that of a government in 
this ſenſe perfect; or, as it may be term- 
ed, a ſtate of ſociety e; political, a 

ſtate 


15. The habit of obedience 10 this country appears 
to have been more perfect in the time of the Saxors than 
in that of the Britons : unqueſtionably it is more ſo now - 
than in the time of the Saxons. It is not yet ſo perſect, 
as well contrived and well digeſted laws in time, it is to 
„ may render it. But abſolutely perfect, till 
aſes to be man, it never can be. 


A very ingenious and inſtructive view of the progreſs 


to that highly perfect tate of it in which we live, may 


16, For the convenience and accuracy of diſcourſe it 
may be of uſe, in this place, to ſettle the ſignification of a 
few other expreſſions relative to the ſame ſubject. Per- 
ſons who, with reſpect to each other, are in a ſtate of 
political ſociety, may be ſaid alſo to be in a ſtate of politi- 
cal union or connection. | 

17. Such of them as are /ubjefs may, accordingly, be 
ſaid to be in a ſtate of /ubmiſ/ion, or of ſubjection, witi 
reſpe& to governors ſuch as are governors in a ſtate of 
authority with reſpect to /ubjeds. g 

18. When the ſubordination is conſidered as reſult- 
ing originally from the aw//, or (it may be more prope! 
to ſay) the pleaſure of the party governed, we rather uſe 
* ſubmigqtion : when from that of the party g0- 
verning, the word © ſubjecion. On this account it i, 
that the term can ſcarcely be uſed without apology, un- 


leſs with a note of diſapprobation: eſpecially in this 
7 | country, 


the word 
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ſtate of perfect Political union, a ſtate of 


perfect fubm! ion in the Subject, of perfect 
outborily 1 in the g9vernor, is no leſs ſo. [c] 


XIV. A re- 


country, where the habit of conſidering the con/ert of 


the perſons governed as being in ſome ſenſe or other in- 
volved in the notion of all /awful, that is, all commend- 
able government, has gained ſo firm a ground. It is on 
this account, then, that the term ** ubjection, exclud- 
ing as it does, or, at leaſt, not zzcluding ſuch conſent, 
is uſed commonly in what is called a BAD ſenſe: that 
is, in ſuch a ſenſe as, together with the idea of the ob- 
ject in queſtion, conveys the accęſſary idea of diſappro- 
bation. This acceſſary idea, however, annexed as it 1s 
to the al rad term ſubjection,“ does not extend itſelf 
to the concrete term - ſubjectsꝰ a kind of inconſiſtency 
of which there are many inſtances in language. 

[e] It is true that every perſon muſt, for ſome time, 
at leaſt, after his birth, neceſſarily be in a ſtate of ſub- 
jection with reſpect to his parents, or thoſe who ſtand 
in the place of parents to him; and that a perfect one, 
or at leaſt as near to being a perfect one, as any that 
we ſee. But for all this, the ſort of ſociety that is con- 
ſtituted by a ſtate of ſubjection thus circumſtanced, does 


not come up to the idea that, I believe, is generally en- 


tertained by thoſe who ſpeak of a political ſociety, To 
conſtitute what is meant in general by that phraſe, a 
greater number of members is required, or, at leaſt, a 


duration Capable of a longer continuance, Indeed, for 


this purpoſe nothing leſs, I take it, than an indefinite 
duration is required. A ſociety, to come within the no- 
tion of what is ordinarily meant by a political one, muſt 
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It is not a fa- 
mily union, how- 


ever perfect, 


that can conſti- 


tute a politica 


ſociety —Why. 
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_— A FRAGMENT on GOVERNMENT, 


Cuar. Z | 
i I. A remark there is, which, for the more 


ho ths. Gen 


XIV. thoroughly clearing up of our notions on 
6 State of hi ſh . . | 

« nature” a this ſubject, it may be proper here to 
relative ex- make. To ſome ears, the phraſes, “ ſtate 


preſſion, 1 0 1 
* of nature, * ſtate of political ſociety,” 


be ſuch as, in 1ts nature, 15 not incapable of continuing 
for ever in virtue of the principles which gave it birth, 
This, it is plain, is not the caſe with ſuch a family ſo— 
ciety, of which a parent, or a pair of parents are at the 
head. In ſuch a ſcciety, the only principle of union 
which is certain and uniform in its operation, is the na- 
tural weakneſs of thoſe of its members that are in 2 
ſtate of ſubjection; that is, the children: a principle 
which has but a ſhort and limited continuance. I quel- 
tion whether it be the caſe even with a family ſociety, 
ſubſiſting in virtue of collateral conſanguinity; and that 
for the like reaſon. Not but that even in this caſe a 
habit of obedience, as perfe& as any we ſee examples 
of, may ſubſiſt for a time; to wit, in virtue of the ſame 
moral prineiples which may protract a habit of filial 
obedience beyond the continuance of l ones 
which gave birth to it: I mean affection, gratitude, 
awe, the force of habit, and the like. But it is not 
long, even in this caſe, before the bond of connection 
muſt either become imperceptible, or loſe its influence 
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by being too extended. 

Theſe conſiderations, therefore, it will be proper to 
bear in mind in applying the definition of political ſo- 
ciety above given [in par. 10.] and in order to reconcile 
it with what is ſaid further on [in par. 17. ] 


may 
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may carry the appearance of being abſo- 
Jute in their ſignification: as if the con- 
dition of a man, or a company of men, 
in one of theſe ſtates, or in the other, 
were a matter that depended altogether 
upon themſelves. But this is not the 
caſe. To the expreſſion “ ſtate of na- 
4 ture,” no more than to the expreſſion 
« ſtate of political ſociety,” can any pre- 
ciſe meaning be annexed, without refer- 
ence to a party different from that one 


who is ſpoken of as being in the ſtate in 


queſtion. This will readily be perceived, 
The difference between the two ſtates 
lies, as we have obſerved, in the habit of 
obedience. With reſpect then to a habit 
of obedience, it can neither be underſtood 
as ſubſiſting in any perſon, nor as not 
ſubſiſting, but with reference to ſome 
other perſon. For one party to obey, 
there muſt be another party that is obeyed. 
But this party who is obeyed, may at dif- 
ferent times be different. Hence may 
one and the ſame party be conceived to 
obey and ot to obey at the ſame time, 
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V. 
Different de- 
grees of ſuh · 
jection a- 
mong gover- 
nors. 
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ſo as it be with reſpect. to different per- 


ons, or, as we may ſay, to different objefs 


of obedience. Hence it is, then, that one 
and the ſame party may be ſaid to be in 
a ſtate of nature and not to be in a ſtate 
of nature, and that at one and the ſame 
time, according as it is this or hat party 
that 1s taken for the other obje& of com-- 
pariſon. The caſe is, that in common 
ſpeech, when no particular object of com- 
pariſon is ſpecified, all perſons in general 
are intended : ſo that when a number of 
perſons are ſaid fimply to be in a ſtate of 
nature, what is underſtood is, that they 
are ſo as well with reference to one ano— 
ther, as to all the world. 
XV. 

In the ſame manner we may under- 
ſtand, how the ſame man, who is gover- 
nor with reſpe& to one man or ſet of 
men, may be ſabject with reſpect to ano- 
ther: how among covernors ſome may 
be in a perfect ſtate of nature with reſpect 
to each other: as the KINGS of FRANCE. 
and SPAIN : others, again, in a ſtate of 


per fect 
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perfect ſubjeftion, as the Hospopars of 
WALACHIA and MoLDAvIaA with re- 
ſpect to the GRAND S16N10R : others, 
again, in a ſtate of manifeſt but inperfeci 
ſubjeFion, as the GERMAN States with re- 
ſpect to the EMPEROR : others, again, in 
ſuch a ſtate in which it may be difficult 
to determine whether they are in a ſtate 
of imperfect ſubection or in a perfect ſtate 
of nature: as the KING of NAPLES with 
reſpect to the Pore. [di 
XVI. 

In the ſame manner, alſo, it may be 
\ conceived, without entering into details, 
how any fingle perſon, born, as all per- 
ſons are, into a ſtate of perfect ſubjection 
to his parents *, that is into a ſtate of 
perfect political ſociety with reſpect to 
his parents, may from thence paſs into a 
perfect ſtate of nature; and from thence 


4] The Kingdom of Naples is feudatory to the 
Papal See: and in token of fealty, the King, at his 
acceſſion, preſents the Holy Father with a white horſe. 
The Royal vaſſal ſometimes treats his Lord but cava- 


lierly : but always ſends him his white horſe, 
* V. ſupra, par. 13. note [c]. 


ſucceſſively 
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XVI. 
The ſame 
perſon alter. 
nately in a 
ſtate of po- 
litical and 
natural ſo- 
ciety with 
reſpect to 
different ſo- 
cieties. 
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XVII. 

In the ſame 
political ſo- 
ciety the 
ſame perſons 
alternately, 
governors 
and ſubjects, 
with reſpect 
to the ſame 
perſons. 
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Hints of ſe- 
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ſucceſſively into any number of different 
ſtates of political ſociety more or leſs per- 
fe, by paſſing into different ſocieties, 


XVII. 

In the ſame manner alſo it may be 
conceived how, in any political ſociety, 
the ſame man may, with reſpect to the 
ſame individuals, be, at different periods, 
and on different occaſions, alternately, 


in the ſtate of governor and ſubject : to- 


day concurring, perhaps active, in the bu- 
ſineſs of iſſuing a general command for 
the obſervance of the whole ſociety, a- 
mongſt the reſt of another man in quality 
of Judge to-morrow, puniſhed, per- 
haps, by a particular command of that 
ſame Judge for not obeying the genera 


command which he himſelf (1 mean the 


perſon acting in character of governor) 
had iflued. I need ſcarce remind the 
eader how happily this alternate ſtate of 
authority and fubmiſjion is exemplified a- 
mong ourſelves. 
XVIII. 

Here might be a place to ſtate the 

different 
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different ſhares which different perſons 
may have in the iſſuing of the ſame com- 
mand: to explain the nature of corporate 
a#ion : to enumerate and diſtinguiſh half 
1 dozen or more different modes in which 
ſubordination between the ſame parties 
may ſubſiſt: to diſtinguiſh and explain 
the different ſenſes of the words, ** con- 
« ſent,” © repreſentation,” and others of 


connected import: conſent, and repre- 
ſentation, thoſe intereſting but perplexing 
words, ſources of ſo much debate: and 
ſources or pretexts of ſo much animoſity. 
But the limits of the preſent deſign will 
by no means admit of ſuch protracted 
and intricate diſcuſſions. | 


XIX. 


In the ſame manner, alſo, it may be 
conceived, how the ſame ſet of men con- 
ſidered among themſelves, may at one time 
be in a ſtate of nature, at another time 
in a ſtate of government. For the habit 
of obedience, in whatever degree of per- 
fection it be neceſſary it ſhould ſubfiſt in 
order to conſtitute a government, may be 
h conceived, 
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veral topics 
that muſt be 
paſſed by. 


XIX. 


The {ame ſo- 
ciety, alter- 
nately, in a 
tate of na- 
ture and a 
ſtate of go- 
vernment. 
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I. 


XX. 
In ſtance 
the Abori- 
gines of 
America. 


XXI. 

Characteriſ- 
iſtic of poli- 
tical union. 
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conceived, it is plain, to ſuffer interrup- 
tions. At different junctures it may take 
* and ceaſe. 

Inſtances of this ſtate of things appear 
not to be unfrequent. The ſort of ſo- 
ciety that has been obſerved to ſubſiſt 
among the AMERICAN INDIANS may 


afford us one. According to the accounts 


we have of thoſe people, in molt of their 
tribes, if not in all, the habit we are 


ſpeaking of appears to be taken up only 


in time of war. It ceaſes again in time 


of peace. The neceſſity of acting in con- 


cert againſt a common enemy, ſubjects a 
whole tribe to the orders of a common 
Chicf. On the return of peace each war- 
rior reſumes his priſtine independence. 


XXI. ; 
One difficulty there is that ſtill ſticks 
by us. It has been ſtarted indeed, but 
not ſolved. —This is to find a note of 
diſtinction, —a characteriſtic mark, where- 


by to diſtinguiſh a ſociety in which there 


7s a habit oFobedience, and that at the 


degree 


OY 
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degree of perfection which is neceſſary C HA. 


to conſtitute a ſtate of government, from 
a ſociety in which there is zof a mark, 
I mean, which ſhall have a viſible deter- 
minate commencement ; inſomuch that 
the inſtant of its firſt appearance ſhall be 
diſtinguiſhable from the laſt at which it 
had not as yet appeared. Tis only by 


the help of ſuch a mark that we can be 


in a condition to determine, at any given 
time, whether any given ſociety is in a 
ſtate of government, or in a ſtate of na- 
ture. I can find no ſuch mark, I muſt 
confeſs, any where, unleſs it be this; the 


eſtabliſhment of names of office: The 


appearance of a certain man, or ſet of 
men, with a certain name, ſerving to 
mark them out as objects of obedience : 
ſuch as King, Sachem, Cacique, Senator, 
Burgo-maſter, and the like. This, I 
think, may ſerve tolerably well to diſtin- 
guiſh a ſet of men in a ſtate of political 
union among hemſelves from the ſame ſet 
of men not yet in ſuch a ſtate. 


XXII. 
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CHnaP. XXII. 
| bl J. But ſuppoſe an inconteſtible political 
| XXII. ſociety, and that a large one, formed; 


> 2 and from that a ſmaller body to break 


in a ſtate of Off by this breach the ſmaller body 


political 


union, at ceaſes to be in a ſtate of political union 
what inſtant 


a new ſociety With reſpect to the larger: and has there- 
ny pe lard by placed itſelf, with reſpect to that larger 


| | ii to be formed, 

by defection body, in a ſtate of nature—What means 

from a for- 2 ; 
mer. ſhall we find of aſcertaining the preciſe 


juncture at which this change took place? 
What ſhall be taken for the characteristic 


mark in this caſe? The appointment, it 


may be ſaid, of new governors with new 
names. But no ſuch appointment, ſup- 
poſe, takes place. The ſubordinate go- 
vernors, from whom alone the people at 
largewere in uſe to receive their commands 
under the old government, are the ſame 
from whom they receive them under the 
new one. The habit of obedience which 
theſe ſubordinate governors were in with 
reſpect to that ſingle perſon, we will ſay, 
who was the ſupreme governor of the 
whole, is broken off inſenſibly and by de- 


grees, 
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grees. The old names by which cheſe 


ſubordinate governors were character- 


ized, while they were ſubordinate, are 


continued now they are ſupreme. In 
this caſe it ſeems rather difficult to an- 


ſwer. 
XXIII. 

If an example be required, we may 
take that of the DuTcu provinces with 
reſpect to SPAIN. Theſe provinces were 
b once branches of the Spaniſh monarchy. 
hey have now, for a long time, been 
W univerſally ſpoken of as independent 

| ſtates: independent as well of that of 
W Spain as of every other. They are now in 
a ſtate of nature with reſpe& to Spain. 
They were once in a ſtate of political 
union with reſpect to Spain: namely, in 
1 a ſtate of ſubjection to a fingle governor, 
4 a King, who was King of Spain. At 
1 what preciſe juncture did the diſſolution 
3 of this political union take place? At 
what preciſe time did theſe provinces ceaſe 
4 [to be ſubject to the King of Spain ? This, 
C D I doubt, 


XXIII. 


1ſt, in caſe 
of defection 
by whole bo- 
dies —in- 
ſtance the 
Dutch pro- 
vinces. 
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XXIV. 
2dly, in caſe 
of defection 
by indivi- 
duals—in- 
ſtances, Rome 
Venice. 


. 
A rewvo!t, at 
what junc- 
ture 1t can 
be ſaid to 
have taken 
place. 
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I doubt, will be rather — to agree 
upon ſel. 


XXIV. 

Suppoſe the defection to have begun, 
not by entire provinces, as in the inſtance 
juſt mentioned, but by a handful of fugi- 
tives, this augmented by the acceſſion of 
other fugitives, and ſo, by degrees, to 1 
body of men too ſtrong to be reduced, 
the difficulty will be encreaſed {till far- 
ther. At what preciſe juncture was it 
that ancient RoME, or that modern Vꝑ- 
NICE, became an independent ſtate > 

| XXV. 

In general then, At what preciſe junc- 

ture is it, that perſons ſubject to a govern- 


ment, become, by diſobedience, with re- 


| ſpect to that government, in a ſtate of na- 


ture? When is it, in ſhort, that a revs! 
ſhall be deemed to have taken place ; and 


[e]! Upon recolle&ion, I have ſome doubt whether 
this example would be found hiſtorically exact. If not, 
that of the defection of the Nabobs of Indoſtan may a. 
ſwer the purpoſe. My firſt choice fell upon the nn 
ſuppoſing it to be rather better known. 

10 Wien, 


* 


Vell to the law as to the fact [/]. Diſ- 


| obedience that is unconſcious with reſpect 
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W with reſpe? to the fads, when the party is ignorant either unconſcious 

I of his having done the act itſelf, which is forbidden by with, NE 
|. the law, or elſe of his having done it in thoſe circum- 
F Sauces, in which alone it is forbidden. 
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when, again, 1s it, that that revolt ſhall Cur, 
be deemed to ſuch a degree ſucceſsful, as I. 


— 


to have ſettled into independence? 
5. XXVI. 
As it is the obedience of individuals Di/ebed*erces 
that conſtitutes a ſtate of ſubmiſſion, ſo 1 — \ 
is it their diſobedience that muſt conſti- revolt. 
tute a ſtate of revolt. Is it then every 
act of diſobedience that will do as much? 
The aftirmative, certainly, is what can 
never be maintained: for then would there 
be no ſuch thing as government to be 
found any where. Here then a diſtinction 
or two obviouſly preſents itſelf. Difobedi- 
ence may be diſtinguiſhed into confcrous, 
or unconſcious ; and that, with reſpect a8 


to either, will readily, I ſuppoſe, be ac- 
knowledged not to be a revolt. Diſobe- 
3 „ dience 
[f] 1. Dif obedience. may be faid to be noni 


1. 
Diſobedience 


the fact. 


2. Diſohedience 
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XXVII. 
Diſobedi- 


ences 


do amount to 


what 


a revolt. 


2. 
Diſobedience 
unconſcious 


with reſpect to 


the Law. 


3 . 
Illuſtra tion. 


Diſobediences 


fraudulent and 


forcible — the 


difference, illuſ- 
trated, 


4 FRAGMENT ox GOVERNMENT. 


dience again that is conſcious with re- 


ſpect to both, may be diſtinguiſhed into 
fecret and open; or, in other words, into 
fraudulent and forcible, [g] Diſobedience 
that is only fraudulent, will likewiſe, I 


ſuppoſe, be readily Oo. not to 
amount to a revolt. 
| XXVII. 
The difficulty that will remain will 
concern ſuch diſobedience only as is both 
conſcious, (and that as well with reſpect 


2. Diſobedience may be ſaid to be avconſeious, with 


reſpect to the /aw ; when although he may know of his 


having done the ad that is in reality forbidden, and. 
that, under the circumſtances in which it is forbidden, 
he knows not of its being forbidden, or at leaſt of its 
being forbidden in theſe circumances. 

3. So long as the buſineſs of ſpreading abroad the 
knowledge of the law continues to lie in the neglect in 
which i: has lain hitherto, inftances of diſobedience 
unconſcious with reſpect to the laav, can never be other- 
wiſe than abundant, 

ſe] If examples be thought neceſſary, Theft may 
ſerve for an example of fraudulent diſobedience; Rob- 
bery of forcible. In Theft, the perſon of the diſobedient 
party, and the ack of diſobedience, are both endeavoured | 
to be kept ſecret, In Robbery, the 44 of diſobedience, 
at leaſt, if not the per/or of him who diſobeys, is mani- 
feſt and avowed, 
| to 
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to /aw as fact,) and forcible, This diſ- 
obedience, it ſhould ſeem, is to be de- 
termined neither by umbers altogether 
(that is of the perſons ſuppoſed to be 
diſobedient) nor by acts, nor by mren- 


tions all three may be fit to be taken into 


conſideration. But having brought the 
difficulty to this point, at this point I 
muſt be content to leave it. To pro- 
ceed any farther in the endeavour to ſolve 
it, would be to enter into a diſcuſſion 
of particular local juriſprudence. It 


would be entering upon the definition of 


Treaſon, as diſtinguiſhed from Murder, 
Robbery, Riot, and other ſuch crimes, as, 
in compariſon with Treaſon, are ſpoken 
of as being of a more private nature. Sup- 
poſe the definition of Treaſon ſettled, and 
the commiſſion of an act of Treaſon is, as 
far as regards the perſon committing it, 
the characteriſtic mark we are in 
ſearch of, | 
XXVIII. 
Theſe remarks it were eaſy to extend 
to a much greater length. Indeed, it is 
hat would be neceſſary, in order to give 
"JE 2 h them 


XXVII .. 
Unfniſhed 
ſtate of the 
above hints, 
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XXIX. 


Our Author's 
propoſition, 
That go 
<< vernment 
* reſults of 
% courſe,” 
not true. 
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them a proper fullneſs, and method, and 
preciſion. But that could not be done 
without exceeding the limits of the pre- 
ſent deſign. As they are, they may ſerve 
as hints to ſuch as ſhall be diſpoſed to 
give the ſubject a more exact and regular 
examination. 
ES © © 

From what has been ſaid, however, we 
may judge what truth there is in our 
Author's obſervation, that“ when ſo— 
« ciety” (underſtand natural ſocicty) * is 
* once formed, government” (that is po- 
litical ſociety) (whatever quantity or de- 
gree of Obedience is neceſſary to conſti- 
tute political ſociety) « reſults of courſe ; 
* as neceſſary to preſerve and to keep 
that ſociety in order.” By the words, 
e of courſe,” is meant, I ſuppoſe, con- 
ftantly and immediately: at leaſt conſtantly. 
According to this, political ſociety, in 
any ſenſe of it, ought long ago to hays 
been eſtabliſhed all the world over. 
Whether this be the caſe, let any one 
judge from the inſtances of the Hotten- 


tots, of the Patagonians, and of ſo many 
| other 


STI 


= - as — 
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other barbarous tribes, of which we hear Cyap, 
from travellers and navigators. | 1. 


XXX. XXX. 
It may be, after all, we have miſunder- Ambiguity 

ſtood his meaning. We have been ſup- e, 8885 
poſing him to have been meaning to aſ- 
ſert a matter of fact, and to have written, 
or at leaſt begun, this ſentence in the 
character of an Hiſtorical obſerver : where- 
as, all he meant by it, perhaps, was to 
ſpeak in the character of a Cenſor, and, on 
a caſe ſuppoſed, to expreſs a ſentiment of 
opprobation. In ſhort, what he meant, 
perhaps, to perſuade us of, was not that 
government“ does actually reſult * 
from natural ſociety ;” but that it were 
better that it /hould; to wit, as being 
neceſſary to preſerve and keep” men 
© in that ſtate of order,” in which it is 
of advantage to them that they ſhould be. 
Which of the abovementiqned characters 
he meant to ſpeak in, is a problem I 
mult leave to be determined. The diſ- 
tinction, perhaps, is what never ſo much 
as occured to him ; and indeed the ſhift- 
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CHAP. 
15 


XXXI. 


Darkneſs of 
the whole pa- 
ragraph fur- 
ther ſnewn. 


reſolve. The preſervation of man- 


— — ot prodronn—ns 6 


what it is he would eſtabliſh, are queſ- 


4 FRAGMENT o GOVERNMENT. 
ing inſenſibly, and without warning, 
from one of thoſe characters to the other, 
is a failing that ſeems inveterate in our 
Author; and of which we ſhall probably 
have more inſtances than one to notice, 
| XXXI. 
To conſider the whole paragraph (with 
its appendage) together, ſomething, it 
may be ſeen, our Author ſtruggles to 
overthrow, and ſomething to eſtabliſh, 
But how it is he would overthrow, or 


tions I muſt confeſs myſelf unable to 


* kind,” he obſerves, © was effected by 
*« fingle families.” This is what, upon 
the authority of the Holy Scriptures, he 
aſſumes : and from this it is that he 
would have us conclude the notion of an 
original contract (the ſame notion which 
he afterwards adopts) to be ridiculous. 
The force of this concluſion, I muſt own, 
I do not ſee. Mankind was preſerved. 
by ſingle, families—Be it ſo, What is 
there in this to hinder © individuals“ of 
thoſe families, or of families deſcended. 
| from 
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from thoſe families, from meeting to- 
gether ** afterwards, in a large plain,” 
or any where elſe, entering into an 
% original contract,” or any other con- 
tract, and chooſing the talleſt man,” 
or any other man, © preſent,” or abſent, 
to be their Governor? The © flat con- 
« tradition” our Author finds between 
this ſuppoſed tranſaction and the“ pre- 
“ ſervation of mankind by ſingle fami- 
« lies,” is what I muſt own myſelf un- 
able to diſcover. As to the © actually 
e exiſting unconnected ſtate of nature” 
he ſpeaks of, © the notion of which,” 
he ſays, is too wild to be ſeriouſly ad- 
« mitted,” whether this be the caſe 
with it, 1s what, as he has given us no 
notion of it at all, I cannot judge of. 
XXXII. 

Something politive, however, in one 
place, we ſeem to have. Theſe “ ſingle 
families, by which the preſervation 
of mankind was effected ; theſe fingle fa- 
milies, he gives us to underſtand, © form- 


* ed the firſt ſociety.” This is ſome- 


thing to proceed upon. A ſociety then 
"on 


XXXIL 
Farther 


proofs of the 


darkneſs 
the whole 
paragraph, 


of 
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Cup. of the one kind or the other; a natural 
J ſociety, or elſe a political ſociety, was 


formed. I would here then put a caſe, 
and then propoſe a queſtion. In this 
ſociety, we will ſay no contract had as yet 
been entered into; no habit of obedience 
as yet formed. Was this then a natural 
ſociety merely, or was it a political wne ? 
For my part, according to my notion of 
the two kinds of ſociety as above ex- 
plained, I can have no difficulty. It was 
a merely natural one. But, according to 
our Author's notion, which was it? If 
it was already a political one, what notion 
would he give us of ſuch an one as 
ſhall have been a natural one; and by 
what change could ſuch precedent natural 
one have turned into ie political one! 
If this was ot a political one, then what 
fort of a Society are we, to underſtand 
any one to be which zs political? By what 
mark are we to diſtinguiſh it from a na- 
tural one? To this, it is plain, our Au- 
thor has not given any anſwer. At the 


ſame time, that to give an anſwer to it, 
Was, 


rr 
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was, if any thing, the profeſſed purpoſe Cyap. 
of the long paragraph before us. = 
XXXIII. „ 
It is time this paſſage of our Author A general i- 
were diſmiſſed As among the expreſſions _ 55 
of it are ſome of the moſt ſtriking of 
thoſe which the vocabulary of the ſubject 
furniſhes, and theſe ranged in the moſt 
harmonious order, on a diſtant glance 
nothing can look fairer: a prettier piece 
of tinſel-work one ſhall ſeldom ſee exhi- 
hited from the ſhew-glaſs of political eru- | 
dition. Step cloſe to it, and the deluſion 
vaniſhes. It is then ſeen to conſiſt partly 
of ſelf. evident obſervations, and partly 
of contradictions ; partly of what every 
one knows already, and partly of wha 
no one can underſtand at all, 
1 XXXIV. 
Throughout the whole of it, what diſ- Difficulty at- 
. : a : tending this 
treſſes me is, not the meeting with any examination. 
politions, ſuch as, thinking them falſe, I 
find a difficulty in proving ſo: but the 
not meeting with any poſitions, true 
or falſe, (unleſs it be here and there a 
ſelf- evident one,) that I can find a mean- 
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$ Uſe that may 
be made of 
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ing for. If I can find nothing poſitive 
to accede to, no more can I to contradiq, 


Of this latter kind of work, indeed, there 
1s the leſs to do for any one elſe, our Ay. 


thor himſelf having executed it, as we 
have ſeen, ſo. amply. 

The whole of it 1s, I muſt confeſs, to 
me a riddle: more acute, by far, than J 
am, muſt be the Oedipus that can ſolve it. 
Happily it is not neceſſary, on account of 
any thing that follows, that it ſhould be 


ſolved. Nothing is concluded from it. 
For aught I can find, it has in itſelf no, 


uſe, and none is made of it. There it is, 


and as well might it be any where elſe, or 


no where. 


. 
Were it then poſſible, there would be 


no uſe in its being ſolved: but being, as 


I take it, really unde ie, it were of 
uſe it ſhould be ſeen to be ſo. Peace may, 
by this means, be reſtored to the breaſt 
of many a deſponding ſtudent, who, now 


prepoſſeſſed with the hopes of a rich har- 


veſt of inſtruction, makes a crime to him- 


{elf 
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ſelf of his inability to. reap what, in 
truth, his Author has not ſown. 
; XXXVI. 

As to the Original Contract, by turns 
embraced and ridiculed by our Author, 
a few pages, perhaps, may not be ill be- 
ſtowed in endeavouring to come to a pre- 
ciſe notion about its reality and uſe. The 
ſtreſs laid on it formerly, and ſtill, per- 
haps, by ſome, is ſuch as renders it an ob- 
jet not undeſerving of attention. I was 
in hopes, however, till I obſerved the no- 


tice taken of it by our Author, that this 


| chimera had been effectually demoliſhed 
by Mr. Hu. [45] I think we hear not 
ſo 


[5] 1. In the third Volume of his Ta AT ISE on 
HUMan NATURE, | 

Our Author, one would think, had never fo much as 
opened that celebrated book: of which the criminality 
in the eyes of ſome, and the merits in the eyes of others, 
have ſince been almoſt effaced by the ſplendor of more 
recent productions of the fame pen. The magnanimity 
of our Author ſcorned, perhaps, or his cireumſpection 
ſeared, to derive inſtruction from an enemy: or, what 
is ſtill more probable, he knew not that the ſubject had 
been ſo much as touched upon by that penetrating and 


acute metaphyſician, whoſe works lie ſo much out of 
the 


45 
CHAP. 
6 


— 


a. 
n 


XXXVI. 
Original Con- 


Lact, a fic 
tion, 


1. 
Notion of the 
Original Con- 
tract over- 
thrown by 
Mr. Hums., 
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ſo much of it now as formerly. The in- 
deſtructible prerogatives of mankind 
have no need to be ſupported upon the 


ſandy foundation of a fiction. 
With 


the beaten track of Academic reading. But hete, as 
it happens, there is no matter for ſuch fears. Thoſe 
men, who are moſt alarmed at the dangers of a free 
enquiry ; thoſe who are moſt intimately convinced that 
the ſureſt way to truth is by hearing nothing but on one 
fide, will, I dare anſwer almoſt, find nothing of that 
which they deem poiſon in this third volume. I would 
not wiſh to ſend the reader to any other than this, which, 
if I recolle& aright, ſtands clear of the objections that 
have of late been urged, with ſo much vehemence, againſt 
the work in general*. As to the two firſt, the Author 
himſelf, I am inclined to think, is not 111-diſpoſed, at 


| Preſent, to join with thoſe who are of opinion, that they 


might, without any great loſs to the ſcience of Human 
Nature, be diſpenſed with. The like might be ſaid, 


perhaps, of a conſiderable part, even of this. But, after all 


2. 
Hiſtory. of a 
mind perplexed 
by Fifing | 


| 


retrenchments, there will ſtill remain enough to have laid 
mankind under indelible obligations. That the founda- 
tions of all virtue are laid in utility, is there demon- 
ſtrated, after a few exceptions made, with the ſtrongeſt 
force of evidence: but I ſee not, any more than Helve- 
tius ſaw, what need there was for the exceptions. 

2. For my own part, I well remember, no ſooner had 
I read that part of the work which touches on this ſub- 
ject, than I felt as if ſcales had fallen from my eyes. 


* By Dr. BrATTIEJ in his Eay on the Immutability of Truth. 
| | I then, 


— 
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XXXVII. CHAP. 

With reſpect to this, and other fic- E 
tions, there was once a time, perhaps, xxxvl. 
when they had their uſe. With inſtru- lan 


general miſ- 


of this temper, I will not deny chievous in 
m—_ B Y the preſent 


but that ſome political work may have fate of 
been things. 


then, for the firſt time, learnt to call the cauſe of the 
People the cauſe of Virtue. | 

Perhaps a ſhort ſketch of the wanderings of a raw but 
well-intentioned mind, in its reſearches after moral 
truth, may, on this occaſion, be not unuſeful: for the 
hiſtory of one mind is the hiſtory of many. The writ- 
ings of the honeſt, but prejudiced, Earl of Clarendon, to - 
whoſe integrity nothing was wanting, and to whoſe wiſ- 3 
dom little, but the fortune of living ſomething later; and 
the contagion of a monkiſh atmoſphere; theſe, and other 
concurrent cauſes, had liſted my infant affections on the 
ide of deſpotiſm. The Genius of the place T dwelt in, 
the at authority oFThe ſtate, the voice of the Church in her 
ſolemn offices; all theſe taught me to call Charles a 
Martyr, and his opponents rebels. I ſaw innovation, 
where indeed innovation, but a glorious innovation, was, 
in their efforts to withſtand him. I ſaw falſehood, where 
indeed falſehood was, in their diſavowals of innovation. 
[ ſaw ſelfiſhneſs, and an obedience to the call of paſſion, in 
the efforts of the oppreſſed to reſcue themſelves from 
oppreſſion. I ſaw ſtrong countenance lent in the ſacred 
writings to monarchic government : and none to any 
other, I ſaw paſſive obedience deep ſtamped with the ſcal 
of the Chriſtian Virtues of . and ſelf-denial. 

Converſing 
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A FRAGMENT on GOVERNMENT. 


been done, and that uſeful work, which, 
under the then circumſtances of things, 
could hardly have been done with any 


other. But the ſeaſon of Fiction is now 


„„ 


over: inſomuch, that what formerly 
might 


es bs Lawyers, I found them full of the 
virtues of their Original Contract, as a recipe of ſove- 
reign efficacy for reconciling the accidental neceſſity of 
reſiſtance with the general duty of ſubmiſſion, This 
drug of theirs they adminiftered to me to calm my ſcru- 
ples. But my unpractiſed ſtomach revolted againſt their 
opiate. I bid them open to me that page of hiſtory in 
which the ſolemnization of this important contract was 
recorded. They ſhrunk from this challenge; nor could 
they, when thus preſſed, do otherwiſe than our Author 
has done, confeſs the whole to be a fiction. This, me- 
thought, looked ill. It ſeemed to me the acknowledge- 
ment of a bad cauſe, the bringing a fiftion to ſupport 
it. To prove fiftion, indeed,” ſaid I, * there is 
need of fiction; but it is the characteriſtic of truth 


© to need no proof but truth. Have you then really 


& any ſuch privilege as that of coining of ? You 
« are ſpending argument to no purpoſe. Mdulge your- 


cc ſelves in the licence of ſuppoſing that to be true which 
4% is not, and as well may you ſuppoſe that propoſition 


& jitſelf to be true, which you wiſh to prove, as that 
& 


© other whereby you hope to prove it.” Thus con- 
tinued I unſatisfying, and unſatisfied, till I learnt to fee 
that utility was the teſt and meaſure of all virtue; of loy- 


alty as much as any: and that the obligation to miniſter 
to 


. 


, 
t 
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might have been tolerated and counte- Cnae. 
nanced under that name, would, if now | 
attempted to be ſet on foot, be cenſured 
and ſtigmatized under the harſher appel- 
lations of zncroachment or impoſture. To 
attempt to introduce any ne one, would 
be now a crime: for which reaſon there 
is much danger, without any uſe, in vaunt- 
ing and propagating ſuch as have been in- 
troduced already. In point of political 

" diſcernment, the univerſal ſpread of learn- 
ing has raiſed mankind in a manner to a 
level with each other, in compariſon of 
what they have been in any former time : 
nor is any man now ſo far elevated above 
his fellows, as that he ſhould be indulged 
in the dangerous licence of cheating them 
for their good. 


| AXAV HE XXXVIIL. 
As tg the fiction now before us, in the This had a 
momentary 


character of an argumentum ad hominem, uſe. 


to general happineſs, was an obligation paramount tof 
and incluſive of every other. Having thus got the in- 
ſtruction I ſtood in need of, I ſat down to make my profit 
of it. I bid adieu to the original contract: and I left it 
to thoſe to amuſe themſelves with this rattle, who could 
think they needed it. 


5 4 6 


E | coming 


Þ 
Cray. 
I. 


A ewe, or 
centred, 


This propoſition, then, ** that men are 


were propoſitions which no man had any 
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coming when it did, and managed as it 
was, it ſucceeded to admiration. 

That compacts, by whomſoever en- 
tered into, ought to be kept; — that men 
are bound by compacts, are propoſitions 
which men, without knowing or enquir- 
ing why, were diſpoſed univerſally to 
accede to. The obſervance of promiſes 
they had been accuſtomed to ſee pretty 
conſtantly enforced. They had been ac- 
cuſtomed to ſee Kings, as well as others, 
behave themſelves as if bound by them, 


“ bound by compacts; and this other, 
te that, if one party performs not his part, 
*© the other is releaſed from his,” being 
propoſitions which no man diſputed, 


call to prove. In theory they were al- 
ſumed for axioms: and in practice they 
were obſerved as rules. [?] If, on any 


[i] A compact or contract (for the two words on this 
occaſion, at leaſt, are uſed in the ſame ſenſe) may, 
think, be defined, a pair of promiſes, by two perſons te- 
ciprocally given, the one promiſe in conſideration of the 


other, 


Q occaſion, 
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occaſion, it was thought Proper to make 


a ſhew of proving them, it was rather for _ 


form's fake than for any thing elſe : and 
that, rather in the way of memento or 
inſtruction to acquieſcing auditors, than 
in the way of proof againſt opponents. 
On ſuch an occaſion the common place 
retinue of phraſes was at hand; Juſtice, 
Right Reaſon required it, the Law of Na- 
ture commanded it, and ſo forth; all which 
are but ſo many ways of intimating that a 
man is firmly perſuaded of the truth of 
this or that moral propoſition, though he 
either thinks he reed not, or finds he 
can t, tell why. Men were too obviouſly 
and too generally intereſted in the obſer- 
vance of theſe rules to entertain doubts 
concerning the force of any arguments 
| they law employed in their ſupport.—lt 
is an old obſervation how Intereſt ſmooths 
the road to Faith. 
XXXIX. 

A compact, then, it was ſaid, was 
made by the King and People: the terms 
of it were to this effect. The People, 
E2 on 


XXXIE 
Terms of the 
ſuppoſed 
contract 
ſtated. 
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CAP. on their part, promiſed to the King a 
I. general obedience. The King, on his part, 
promiſed to govern the people in ſuch a 
particular manner always, as ſhould be 
_ fubſervient to their happineſs. I inſiſt 
not on the words : I undertake only for 
the ſenſe ; as far as an imaginary engage- 
ment, ſo looſely and ſo variouſly worded 
by thoſe who have imagined it, is capable 
of any decided ſignification. Aſſuming 
then, as a general rule, that promiſes, 
when made, ought to be obſerved; and, 
as a point of fact, that a promiſe to this 
effect in particular had been made by the 
party in queſtion, men were more ready 
to deem themſelves qualified to judge 
when it was ſuch a promiſe was broken, 
than to decide directly and avowedly on 
the delicate queſtion, when it was that a 
King acted ſo far in oppoſition to the hap- 
pineſs of his people, that it were better 
no longer to obey him. 


| XL 
- 4 2 GC £ 
Stated thus It is manifeſt, on a very little con- 


ally, i : 
Lould nee fideration, that nothing was gained by 
this 


* 
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this manceuvre after all : no difficulty re- 
moved by it. It was ſtill neceſſary, and 


that as much as ever, that the queſtion diſpenſe men 


men ſtudied to avoid ſhould be deter- 
mined, in order to determine the queſtion 
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CHAP. 
I. 


— 


from enter- 
ing into the 
queſtion of 
utility, as was 


they thought to ſubſtitute in its room. intended. 


It was ſtill neceſſary to determine, whe- 
ther the King in queſtion had, or had not 
acted ſo far in oppoſition to the happi- 
neſs of his people, that it were better no 
longer to obey him; in order to deter- 
mine, whether the promiſe he was ſup- 
poſed to have made, had or had not been 
broken, For what was the ſuppoſed 
purport of this promiſe ? It was no other 
than what has juſt been mentioned, 
XLI. 
Let it be ſaid, that part at leaſt of this 


Law: that hereby a more preciſe rule 


XLI. 


Nor, if ſtated 
3 - - more particu=- ' 
promiſe was to govern in ſubſervience t0 leely; cect it 
anſwer what 


was defigned 


was laid down for his conduct, by means by it. 


of this ſuppoſal of a promiſe, than that 
other looſe and general rule to govern in 
ſubſervience to the happineſs of his peo- 
ble: and that, by this means, it is the 
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CHAp. 


1. 


that can he ſafely taken for the entire 
_ purport of the promiſe here in queſtion: 


A FRAGMENT o GOVERNMENT, 
letter of the Law that forms the tenor of 
the rule. 

Now true it 1s, that the governing in 
oppoſition to Law, 1s one way of govern- 
ing in oppoſition to the happineſs of 
the people: the natural effect of ſuch 
a contempt of the Law being, if not aQ- 
ually to deſtroy, at leaſt to threaten 
with deſtruction, all thoſe rights and pri- 
vileges that are founded on it: rights and 
privileges on the enjoyment of which that 
happineſs depends. But till it is not this 


and that for ſeveral reaſons. Firſt, Be- 
cauſe the moſt miſchievous, and under 
certain conſtitutions the moſt feaſible, 
method of governing in oppotition to the 
happineſs of the people, is, by ſetting 
the Law itſelf in oppoſition to their hap- 
pineſs. Secondly, Becauſe it is a cak 
very conceivable, that a King may, to 1 
great degree, impair the happineſs of his 
people without violating the letter of any 
ſingle Law. T. bird} » Becauſe extract 
dinaty 
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dinary occaſions may now and then oc- 
cur, in which the happineſs of the people 
may be better promoted by acting, for 
the moment, in oppgizzon to the Law, than 
in ſubſervience to it. Fourthly, Becauſe 
it is not any ſingle violation of the Law, 
as ſuch, that can properly be taken for a 
breach of his part of the contract, ſo as to 
be underſtood to have releaſed the people 
from the obligation of performing theirs. 
For, to quit the fiction, and reſume the 
language of plain truth, it is ſcarce ever 
any ſingle violation of the Law that, by 
being ſabmitted to, can produce fo much 
miſchief as ſhall ſurpaſs the probable 
miſchief of re//tmmg it. If every ſingle 
inſtance whatever of ſuch a violation were 
to be deemed an entire diſſolution of the 
contract, a man who reflects at all would 
ſcarce find any-where, I believe, under 
the ſun, that Government which he could 
allow to ſubſiſt for twenty years together. 
It is plain, therefore, that to paſs any 
found deciſion upon the queſtion which 
the inventors of this fiction ſubſtituted 
E 4 inſtead 
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XLII. 


Nor is it an 
original in- 
dependent 
principle. 
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inſtead of the true one, the latter was ill 
neceſſary to be decided. All they gained 
by their contrivance was, the convenience 
of deciding it obliquely, as it were, and 
by a fide wind—that is, in a crude and 
haſty way, without any direct and ſteady 


examination. 


XLII. 


But, after all, for what reaſon is it, that 
men ought to keep their promiſes? The 
moment any intelligible reaſon is given, 
it is this: that it is for the advantage of 
ſociety they ſhould keep them ; and if 
they do not, that, as far as puniſhment 
will go, they ſhould be made to keep 
them. It is for the advantage of the 
whole number that the promiſes of each 
individual ſhould be kept : and, rather 
than they ſhould not be kept, that ſuch 
individuals as fail to keep them ſhould 
be puniſhed. If it be aſked, how this ap- 


pears? the anſwer is at hand :—Such is 


the benefit to gain, and miſchief to avoid, 


by keeping them, as much more than 


compenſates the miſchief of ſo much 


7 pun iſhmen 


„ reer a= 
. 
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puniſhment as is requiſite to oblige men Char. 
to it. Whether the dependence of benefit E; 
and miſchief (that is, of pleaſure and pain) 

upon men's conduct in this behalf, be as 

here ſtated, is a queſtion of a, to be 
decided, in the ſame manner that all 

other queſtions of fact are to be decided, 

by teſtimony, obſervation, and experi- 

ence [4]. 
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This then, and no other, being the Nor can it 


ſerve toprove 
reaſon why men ſhould be made to keep any thing, 
7 ! 5 but wh 
their promiſes, viz. that it is for the pe 8 nnge 
proved with- 
out it. 


{4] The importance which the obſervance of pro- 
miſes is of to the happineſs of ſociety, is placed in a 
very ſtriking and ſatisfactory point of view, in a little 
apologue of MonTEesqQuiev, intitled, The Hiſtory of 
the Troglodytes *, The Troglodytes are a people who 
pay no regard to promiſes. By the natural conſe- 
quences of this diſpoſition, they fall from one ſcene 
of miſery into another ; and are at laſt exterminated, 
The ſame Philoſopher, in his Spirit of Laws, copying 
and refining upon the current jargon, feigns a Law 
for this and other purpoſes, after defining a Law to be 
a relation, How much more inſtructive on this head „ 


—— 


— 42 : 0 
2 "WM, = — > © IT To 4 SR 
* = * 7 22 


che fable of the Troglodytes than the pſeudo-metaphy- 
ical ſophiſtry of the E/prit des Lojx / 


Ste the Collection of his Works. 
advantage 
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Cray, advantage of ſociety that they ſhould, is 
YM" a reafon that may as well be given at 
once, why Kings, on the one hand, in 
governing, ſhould in general keep within 
eſtabliſhed Laws, and (to ſpeak univer- 
fally) abſtain from all ſuch meatures as 
tend to the unhappineſs of their ſubjects: 
and, on the other hand, why /udjetts 
ſhould obey Kings as long as they fo 
conduct themſelves, and no longer; why 

| they ſhould obey in ſhort / long as the 

| probable miſchiefs of obedience are leſs than 
the probable miſchiefs of refitance : why, 

in a word, taking the whole body toge- 
ther, it is their duty to obey, juit fo long 

as it is their intereſt, and no longer. This 

being the caſe, what need of ſaying of 

the one, that He PROMISED ſo to govern; 

of the other, that they PROMISED ſo to 

obey, when the fact is otherwiſe ? 


XLIV. XLIV. 


The Corena- True it is, that, in this country, accor- 


tion-Oath : : 
does not Qing to ancient forms, ſome ſort of vague 


the notion of Promiſe of good government is made by 


it, Kings at the ceremony of their coro- 
nation ; 
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nation: and let the acclamations, perhaps 
given, perhaps not given, by chance 
perſons out of the ſurrounding multitude, 
be conftrued into a promiſe of obedience 
on the part of the 20h multitude : that 
whole multitude itſelf, a ſmall drop 
collected together by chance out of the 
ocean of the ſtate: and let the two pro- 
miſes thus made be deemed to have for- 
med a perfect compact. — not that either 
of them is declared to be the conſideration 
of the other *. 
„ 

Make the moſt of this conceſſion, one 
experiment there is, by which every re- 
flecting man may ſatisfy himſelf, I think, 
beyond a doubt, that it is the conſidera- 
tion of utility, and no other, that, ſecretly 
but unavoidably, has governed his judg- 
ment upon all theſe matters. The expe- 


riment is eaſy and deciſive. It is but to 
reverſe, in ſuppoſition, in the firſt place 2 1 
: C Le 4.2 42 


| 4. 
V. ſupra par. 38. note. [i]. = 
| miſes 


2 
< * 


point of utility of the obſervance of pro 
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XLV. 
The obliga- 
tion OT à pro- 
mile will no 
ſtand againſt 
that r uuli- 
ty: Wnile 

HERE. 
that of utili- 

will a- 
gainſt that of 
a promiſe, ” 


ne... if 


Lc. 


4 
7 
* 


# ” 
Cy 


» wv . — 


: 7 
* 8 1 
Fd 2. 3 - . 14 1 1 
5 4 
1 


* 
p — er 
— % r 
* 0 . 
2 * ** — __ 3 —— ” » — 5 — _— 2 A . 
: x = mY 7c — an — ; — 
As Ta, _ wy WY 6 W * e f th EA _, r 4 rn tree hong agg —— — — — — i k —_- — 8 2 PH 2 al 
- — 4 * A by & = : - FR. : . * * * 1 > — — — 22 a >. 2 - 
— — * " * ZI 7 s . all OP - y . 4 = < foot” * #2 27 0 : _ F 2 ——— 4 - : x 1 4 
uh ts — P Ty 1 — 2 8 4 4 — — - : 4 : r e E F 2 — , 
. Den — £ 5 » = ” "M7. \ 8 — 1 4 G —_ . . 8 - — 5 L 
2 J 5 el „ 5 _ p n cy 
— K. "x 333 #82 4 * _ L A 2 Y : Apa Le -6 3 * 22 - ons © * +; ” — - 
"E 1 E. 2 " 4 * * * - — 2 — — = — — by 4 —— A a” 
— nA oe * 2 d i” a _ a : — T . p — , 4 5 F * TINS 
F 8 — _ — —— — 2 * 1 _ . l n r - * u — — 8 I 
_ — . — — 6 . 80 — MS i — ü 
l f — 


"7 — 
— . 8 
=y r — 
— — ; : — 
- 1 2 =, 
"WB 4 - — ee. 2 
4 n 
22 — r 7” 
6, - . nr v9 I=per,} 
EE indy ret ond r "=D 
* 
0 — — 
ä 


15 
1 
S Mb 
- 
4 
+ 
4 
1 
A 
k F 
1 
1 
1 
4 | 
J 


— _- . — 
r — . 5 } 
— — 7 
* 0 - — — — — = 
r ot þ» y RT ILY - - 5 SS po — 
— 2 "Fg r 2 — 6 — — — 1 r Ce SY — — — om, og 8. 1 
9 2 6 9 FT I ade,” F9: Pg > - AC, ALS — - - Ebb CC -_ it 
— — —. — I _ A * p - N A 4 
5 * . — — — * · —— — —— —— 4:2 ral 0 m 
: Re: 4 = 0 5 — 2 — — 
5 - N D — 2 — — 
LEG N — — —— n * . * 1 
1 — os. _ Err - e Err 
7 — —e— — SIDES rn de — 
4 - c * - - — 4 
* — 
— Ip 


— bp 
1 — — = 


diem name. 
£209 et nth — 
— = na 


as. 1 
bart * 


: 
| 


* 
3 * 
+3. 
4.48 
4758 
©: 
. 1 
5 vn 
Fe 0 
4 4 
4 Mo . 
28 
4. 
+8 of 
4 4 
1 
1 

1 


| 
U 
St 
4 
* 
3 
291 
FJ 
4 
Fl 
bl 
T4 


1 
5 


0 E er. 5 
— * — — yon * 
» 6.0% 2 . 


XLVI. 


A fallacy ob- 
viated. 


A FRAGMENT on GOVERNMENT. 


miſes in general.—Suppoſe the King to 
promiſe that he would govern his ſubjects 
not according to Law; not in the view to 
promote their happineſs : — would this 
be binding upon im? Suppoſe the peo- 
ple to promiſe they would obey him az 
all events, let him govern as he will; let 
him govern to their deſtruction. Would 
this be binding upon them? Suppoſe 
the conſtant and univerſal effect of an 
obſervance of promiſes were to produce 
miſchief, would it then be men's duty to 
obſerve them? Would it then be right 
to make Laws, and apply puniſhment 
to oblige men to obſerve them ? 
XLVI. 

% No;” (it may perhaps be replied) 
« but for this reaſon ; among promiſes, 
«© ſome there are that, as every one al- 
&« Jows, are void: now theſe you have 
« been ſuppoſing, are unqueſtionably of 
« the number. A promiſe that is in itſelf 
« void, cannot, it is true, create any ob- 
&« ligation : But allow the promiſe to 


* be valid, and it is the promiſe itſelf 
« that 


— nh, YI EE I bet Erb A SING 3 1 1 r a 
V7 EE LL OE Ee Cot fc nA PS 
DE» wes 1 . 2 
1 AI gw 


FoRMATION of GOVERNMENT. 


« that creates the obligation, and no- 
« thing elſe.” The fallacy of this argu- 
ment it is eaſy to perceive. For what 1s it 
then that the promiſe depends on for its 
validity ? what is it that being preſent 
makes it valid? what is it that being 
wanting makes it void? To acknow- 
ledge that any one promiſe may be void, 
is to acknowledge that if any other is 
binding, it is not merely becauſe it is a 
promiſe. That circumſtance then, what- 
ever it be, on which the validity of a 
promiſe depends, that circumſtance, I 
ſay, and not the promile itſelf muſt, it 
is plain, be the cauſe of the obligation 


| which a promiſe is apt in general to carry 


with it. 
XLVII. 


But farther. Allow, for argument's 
ſake, what we have diſproved: allow that 


the obligation of a promiſe is independent 
of every other: allow that a promiſe is 
binding propria vi Binding then on 
whom? On him certainly who makes it. 
Admit this: For what reaſon is the ſame 

individual 
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I. 


XLVII. 


The obliga- 
tion of a pro- 
miſe, were it 
even indepen- 
dent, would 
not be exten- 
five enough 
for the pur- 
poſe, 


62 4 FRAGMENT on GOVERNMENT. 
Cruay. individual promiſe to be binding on 
I. thoſe who never made it? The King, 
fifty years ago, promiſed my Great-Grand- 
father to govern him according to Law : 
my Great-Grandfather, iy years ago, 
promiſed the King to obey him according 
to Law. The King, juſt now, promiſed 
my neighbour to govern him according to 
Law: my neighbour, uſt now, promiſed 
the King to obey him according to Law, 
»—Be it ſo—What are theſe promiſes, 
all or any of them, to we? To make 
anſwer to this queſtion, ſome other prin- 
ciple, it is manifeſt, muſt be reſorted to, 
than that of the intrinſic obligation of 
promiſes upon thoſe who make them. 
XVIII. XLVIII. : 
But the _ Now this other principle that ſtill re- 
| 


ciple of vu- 
__ is curs upon us, what other can it be than 


all- ſuficient. the principle of UTILITY ? The princi- 
ple which furniſhes us with that reaſon, 
which alone depends not upon any higher 
reaſon, but which is itſelf the ſole and 
all- ſufficient reaſon for every point of 
practice whatſoever. 


CHAP. 


Forms of Government? 


CHAT: 
FoRMs of GOVERNMENT. 


J. 
HE contents of the whole digreſ- 
ſion we are examining, were diſ- 
tributed, we may remember, at the out- 
ſet of this eſſay, into five diviſions. The 
firſt, relative to the manner in which 
Government in general was formed, has 
already been examined in the preceding 
chapter. The next, relative to the dif- 
ferent pecies or forms it may aſſume, 
comes now to be conſidered. 
II. 

The firſt object that ſtrikes us in this 
diviſion of our ſubject is the theological 
flouriſh it ſets out with. In God may be 
faid, though in a peculiar ſenſe, to be our 
Author's ſtrength. In theology he has 
found a not unfrequent ſource, of orna- 


ment to divert us, of authority to over- 
awe 


CHAßp. 
II. 


I. 
Subject of 
the preſent 
chapter. 


II. 


Theological 
flouriſh of 
our Author, 
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64 4 FRAGMENT on GOVERNMENT. 


CHAP, awe us, from ſounding into the ſhallow. 
II. neſs of his doctrines [a]. 
. | HI. | 
Governor That governors, of ſome ſort or other, 


celeſtial en- 7 5 
dowments we muſt have, is what he has been ſhew- 


— * ing in the manner we have ſeen in the 
laſt chapter. Now for endowments to 
qualify them for the exerciſe of their 
function. Theſe endowments then, as 
if it were to make them ſhew the bright- 
er, and to keep them, as much as poſſible, 
from being ſoiled by the rough hands of 


iA impertinent ſpeculators, he has choſen 
70 ſhould be of ethereal texture, and has 


1 fetched them from the clouds. 

{i «© All mankind * he fays, © wil 
1 os | | | 

1 agree that government ſhould be re- 
| | ec 


poſed in ſuch perſons in whom thoſe 
qualities are moſt likely to be found, 
e the perfection of which are among the 
< attributes of Him who is emphatically 


[a] This is what there would be occaſion to ſhew at 


large, were what he ſays of Law in general, and of the al 
Laws of Nature and Revelation in particular, to be . 
examined. 


* 1. Comm. p. 48. * 
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Forms of GovERNMENT., | 65 
&« ſtyled the Supreme Being : the three CauaP. 
« oreat requiſites, I mean, or wiſdom, of II. 


« goodneſs, and of power.“ 
But let us ſee the whole paſſage as it 


ſtands 


| Iv. IV. 
« But as all the members of Society,” The paſſage 
8 . recited, 
(meaning natural Society) © are naturally 

© EQUAL,” (i. e. I ſuppoſe, with reſpect 

to political power, of which none of them 
as yet have any) © it may be aſked,” (con- 
tinues he) * in wheſe hands are the reins 

* of government to be intruſted? To 

this the general anſwer is eaſy; but the 
application of it to particular caſes, 
* has occaſioned one half of thoſe miſ- 
e chiefs which are apt to proceed from 
* miſguided political zeal. In general, 
| © all mankind will agree that govern- 
| © ment ſhould be repoſed in ſuch perſons 

| © in whom thoſe qualities are moſt likely 
| © to be found; the perfection of which 
“ are among the attributes of Him who is 
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caphitivatiy ſtyled the Supreme Being; 
| © the three grand requiſites, I mean, of 
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V. 
Theology on 
ſuch an oc- 
caſion as this 
impertinent. 


A FRAGMENT o GOVERNMENT. 


© wiſdom, goodneſs, and of power: wiſ- 
* dom, to diſcern the real intereſt of the 
*© community; goodneſs, to endeavour 
„always to purſue that real intereſt; 
« and ſtrength or power, to carry this 
„knowledge and intention into action. 
4 Theſe are the natural foundations of 


« ſovereignty, and theſe are the requi- 


« ſites that ought to be found in every 


* well conſtituted frame of govern- 
ent, 

Every thing in its place. Theology 
in a ſermon, or a catechiſm. But in this 
place, the flouriſh we have ſeen, might, 
for every purpoſe of inſtruction, have 
much better, it ſhould ſeem, been ſpared. 
What purpoſe the idea of that tremendous 
and incomprehenſible Being thus unne- 
ceſſarily introduced can anſwer, I cannot 
ſee, unleſs it were to bewilder and en- 
trance the reader; as it ſeems to have 
bewildered and entranced the writer. 


Beginning thus, is beginning at the wrong 


end: it is explaining ignotum per gnotius. 
| It 


Fox MS of GovRRNMENr. 


It is not from the attributes of the Deity, 
that an idea is to be had of any qualities 
in men: on the contrary, it is from 
what we ſee of the qualities of men, that 


we obtain the feeble idea we can frame 


to ourſelves, of the attributes of the 
Deity. | 
VI. 

We ſhall ſoon ſee whether it be light 
or darkneſs our Author has brought back 
from this excurſion to the clouds. The 
qualifications he has pitched upon for 
thoſe in whoſe hands Government 1s to be 
repoſed, we ſee are three: wiſdom, good- 
neſs, and power. Now of theſe three, 
one there is which, I doubt, will give 
him ſome trouble to know what to do 
with. I mean, that of Power : which, 
looking upon it as a. jewel, it ſhould 
ſeem, that would give a luſtre to the 
royal diadem, he was for importing from 
the celeſtial regions. In heaven, indeed, 
we ſhall not diſpute its being to be 
found; and that at all junctures alike. 
But the parallel, I doubt, already fails. 
5 In 
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VII. 
Power, either 
natural or 
political. 


VIII. 
In neicher 


A FRAGMENT on GOVERNMENT. 


In the earthly governors in queſtion, or, 


to ſpeak more properly, candidates for 


government, by the very ſuppoſition there 
can not, at the juncture he ſuppoſes, 
be any ſuch thing. Power is that very 
quality which, in conſideration of theſe 
other qualities, which, it is ſuppoſed, are 
poſſeſſed by them already, my are now 
waiting to receive. 
VII. 

By Power in this place, I, for my part, 
mean political power: the only ſort of 
power our Author could mean: the only 
ſort of power that is here in queſtion. A 
little farther on we ſhall find him ſpeak— 
ing of this endowment as being poſſeſſed, 
and that in the higheſt degree, by a King, 


a ſingle perſon. Natural power there- 


| fore, mere organical power, the faculty of 


giving the hardeſt blows, can never, it 1s 
plain, be that which he meant to num- 
ber among the attributes of this godlike 
perſonage. 

VIII. 


We lee then the dilemma our Author's 
theology 


Forms of GOVERNMENT. 


theology has brought him into, by put- 
ting him upon reckoning power among 
the qualifications of his candidates. Pow- 
er is either natural or political. Political 
power is what they cannot have by the 
ſuppoſition : for that is the very thing that 
is to be created, and which, by the eſta- 
bliſhment of Government, men are going 
to confer on them. If any then, it muſt 
be natural power; the natural ſtrength 
that a man poſſeſſes of himſelf without 
the help of Government. But of this 
then, if this be it, there is more, if we 


may believe our Author, in a ſingle mem- 
ber of a ſociety, than in that member and 


all the reſt of the ſociety put together, [4] 
"Wt 
This difficulty, if poſſible, one ſhould 
be glad to ſee cleared up. The truth is, 
I take it, that in what our Author has 


[4] V. infra, par. 32. Monarchy, which is the go- 
vernment of one, is the moſt powerful form of govern- 
** ment,” he ſays, of any: more ſo than Demo- 
cracy, which he deſcribes as being the Government of 
all, | 

3 ſaid 
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CHaAP. 
II. 


ſenſe can it 
be attributed 
as he attri- 
butes it. 
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IX. 
What it is 


that may. 
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V and for 
what reaſon. 


4A FRAGMENT on GOVERNMENT. 
faid of power, he has been ſpeaking, as it 
were, by anticipation : and that what he 
means by it, is not any power of either 
kind actually poſſeſſed by any man, or 
body of men, at the juncture he ſuppoſes, 


but only a capacity, if one may call it fo, 


of retaining and putting into action poli- 
tical power, whenſoever it ſhall have been 
conferred. Now, of actual power, the 
quantity that is poſſeſſed is, in every caſe, 
one and the ſame: for it is neither more 
nor leſs than the ſupreme power. But 


as to the capacity above ſpoken of, there 


do ſeem, indeed, to be good grounds for 
ſuppoſing it to ſubſiſt in a higher degree 
in a /fingle man than in a boy. 


| > 2 

Theſe grounds it will not be expected 
that I ſhould diſplay at large : a flight 
ſketch will be ſufficient.— The efficacy of 
power is, in part at leaſt, in proportion to 
the promptitude of obedience: the promp- 
titude of obedience is, in part, in propor- 
tion to the promptitude of command :— 


command is an expreſſion of will : a will 
i 


Forms of GovERNMENT. 


is ſooner formed by one than many. And 
this, or ſomething like it, I take to be the 


plain Engliſh of our Author's metaphor, 


where he tells us*, as we ſhall ſee a little 
farther on +, that a monarchy is the 
% moſt powerful” [form of government] 
«© of any, all the ſinews of government 
* being knit together, and united in the 
„hands of the prince.” 
XI. = 

The next paragraph, ſhort as it is, 
contains variety of matter. The firſt 
two ſentences of it are to let us know, 
that with regard to the manner in which 
each of the particular governments that 
we know of have been formed, he thinks 
proper to paſs it by. A third is to inti- 
mate, for the ſecond time, that all Govern- 
ments muſt be abſolute in ſome hands or 
other: In the fourth and laſt, he favours 
us with a very comfortable piece of intel- 
ligence ; the truth of which, but for his 
averment, few of us perhaps would have 


Comm. p. 50. I Par. 32, 


FP 4 1 ſuſpected. 


XI. 
Heteroge- 
neous con- 
tents of the 
next para- 
graph. 
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I. 


XII. 
The para- 
graph re- 
cited. 
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ſuſpected. This is, that the qualifica- 
tions mentioned by the laſt paragraph as 
requi/ite to be poſſeſſed by all Governors 
of ſtates are, or at leaſt once upon a time 
were, actually poſſeſſed by them: (i. e.) 
according to the opinion of ſomebody; 
but of what ſomebody is not altogether 
clear: whether in the opinion of theſe 
Governors themſelves, or of the perſons 


| governed, by them. 


II. 

«© How the ſeveral forms of Govern- 
© ment we now ſee in the world at firſt 
t actually began,” ſays our Author, is 
« matter of great uncertainty, and has 
« gccafioned infinite diſputes. It is not 
* my buſineſs or intention to enter into 
*« any of them. However they began, 
«© or by what right ſoever they ſubſiſt, 
* there is and muſt be in all of them a 
* fſupreme, irreſiſtable, abſolute, uncon- 
*« trolled authority, in which the urs 
Fe ſumm! impern, or the rights of ſove- 
** reignty reſide. And this authority 1s 


f* placed in thoſe hands, wherein (ac- 
& cording 


Fon Ms of GoveRNMENT. 

« cording to the oP1NION of the FoUN- 
« pers of ſuch reſpective ſtates, either 
« expreſsly given or collected from 
« their facit APPROBATION) the qua- 
« [ities requiſite for ſupremacy, wiſdom, 
« goodneſs, and power, are the moſt like- 
„ly to be found.“ 

XIII. 

Who thoſe perſons are whom our Au- 
thor means here by the word founders 3 
whether thoſe who became the Governors 
of the ſtates in queſtion, or thoſe who 
became the governed, or both together, 
is what I would not take upon me poli- 
tively to determine. For aught I know 
he may have meant neither the one nor 
the other, but ſome third perſon. And, 
indeed, what I am vehemently inclined 
to ſuſpect is, that, in our Author's large 
conception, the mighty and extenſive do- 
mains of ATHENS and SPARTA, of 
which we read ſo much at ſchool and at 
college, conſiſting each of ſeveral ſcore 
of miles ſquare, repreſented, at the time 
this paragraph was writing, the wh 
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L224 


XIII. 
Paradoxical 
aſſertion in 
the latter 
part of it, as 
if all govern» 
ments were 
the reſult of 
a free prefer- 
ENCE, 
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XIV. 
Reaſons for 
ſuppoſing 
this to have 
been the 
meaning of 
Ic. 
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univerſe: and the reſpective æras of So- 
lon and Lycurgus, the whole period of the 
hiſtory of thoſe ſtates. 
. 
The words“ founders, —“ opinion,” 
“ approbation, —in ſhort, the whole 
complection of the ſentence is ſuch as 


brings to one's view a ſyſtem of govern- 


ment utterly different from the generality 
of thoſe we have before our eyes: a ſyſ- 
tem in which one would think neither 
caprice, nor violence, nor accident, nor 


prejudice, nor paſſion, had any ſhare: a 


ſyſtem uniform, comprehenſive, and ſi- 
multaneous; planned with phlegmatic 
deliberation ; eſtabliſhed by full and gene- 
ral aſſent : ſuch, in ſhort, as, according to 


common imagination, were the ſyſtems 


laid down by the two ſages abovemen- 
tioned. If this be the caſe, the object 
he had in mind when he ſaid Founders, 


might be neither Governors nor governed, 


but ſome neutral perſon : ſuch as thoſe 
ſages, choſen as they were in a manner 
as umpires, might be conſidered with re- 


gard 


. 


1 A 


2 os 8 wa N 
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gard to the perſons who, under the prior 
conſtitution, whatever it was, had ſtood 
reſpectively in thoſe two relations. 


3 | 

All this, however, is but conjecture : in 
the propoſition itſelf neither this, nor any 
other reſtriction is expreſſed. It is deliver- 
ed explicitly and emphatically in the cha- 
racer of an univerſal one. In ALL or 
« THEM,” he afſures us, “this authori- 
« ty,” (the ſupreme authority) “ plac- 
« ed in thoſe hands, wherein, according 
« to the opinion of the founders of ſuch 
* reſpective ſtates,” theſe . qualities of 
" wiſdom, goodneſs, and power, are the 
* moſt likely to be found.” In this 
character it cannot but throw a ſingular 
light on hiſtory. I can ſee no end, in- 
deed, to the diſcoveries it leads to, all of 
them equally new and edifying. When 
the Spaniards, for example, became maſ- 
ters of the empire of Mexico, a vulgar 
| politician might ſuppoſe it was becauſe 
| ſuch of the Mexicans as remained unex- 
terminated, could not help it. No ſuch 
| thing— 
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AV. 
The doctrine 
of it applied 
to particular 
inſtances. 
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4 FRAGMENT ON GOVERNMENT. 
thing—It was becauſe either the Spa- 
niards were of opinion, or the Mexi. 
cans themſelves were of *opinion” (which 
of the two is not altogether clear) that, 


in Charles Vth, and his ſucceſſors, more 
- goodneſs (of which they had ſuch abun- 


dant proofs) as well as wiſdom, was likely 
to be found, than in all the Mexicans put 
tozether. The ſame perſuaſion obtained 
between Charlemagne and the German 
Saxons with reſpect to the goodneſs and 
wiſdom of Charlemagne :—between Wil. 
liam the Norman and the Engliſh Sax- 
ons :—between Mahomet IId and the 
ſubjects of John Paleologus :—between 
Odoacer and thoſe of Auguſtulus ;—be- 
tween the Tartar Gingiſkan and the Chi- 
neſe of his time :—-between the Tartars 
Chang-ti and Cam-ghi, and the Chineſe 
of their times :—between the Protector 


Cromwell and the Scotch : — between 


William IIId and the Iriſh Papiſts: — be- 


tween Cæſar and the Gauls : —in ſhort, 
between the Thirty Tyrants, ſo called, 


and the Athenians, whom our Author 
6 ſeems 


Fox MS of GOVERNMENT. 


ſeems to have had in view: to mention 


theſe examples only, out of as many hun- 


dred as might be required. All this, 8 
we may truft our Author, he has the 
i grodneſs to believe: and by ſuch leſ- 
ſons is the penetration of ſtudents to be 
ſharpened for "Eg into the depths of 


| politics. 


2 XVI. 


So much for the introductory para- 
graph. — The main part of the ſubject is 
treated of in ſix others: the general con- 
tents of which are as follows. 


XVII. 

In the firſt he tells us how many dif- 
ferent forms of government there are ac- 
cording to the diviſion of the antients: 
which diviſion he adopts. Theſe are 
three: Monarchy, Ariſtocracy, and De- 
mocracy. | 
IX X ELLE. 1 
The next is to tell us, that by the  ſove- 
] reign POWER he means that U making 
„ laws.” 


XIX. In 
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XVI. 
General con- 
tents of the 
{ix remain; 
ing par: 
graphs relat- 
ing to the 
ſubject of 
this chap- 


ter 66— 


XVII. 
—of the firſt 
paragraph.— 


XVIII. 
Second. 
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XIX. 


— Third. 


XX. 


— Fourth. 


XXI. 


XXII. 
— Sixth e 


XXIII. 
Definitions 
of the three 
ſorts of go- 
vernments 


4 FRAGMENT on GOVERNMENT, 


24 A XIX. 
In a third he gives us the advan- 


tages and diſadvantages of theſe three dif. 


ferent forms of government. 


XX. . 


In a fourth he tells us that theſe are 
all the antients. would allow of. 


| XXI. 

A fifth is to tell us that the Britiſh 
form of Government is different from 
each of them ; being a combination of 
all, and poſſeſſing the advantages of all. 


XXII. 

In the fixth, and laſt, he ſhews us that 
it could not poſſeſs theſe advantages, if, 
inſtead of being what it is, it were either 
of thoſe others: and tells us what it 1: 
that may deſtroy it. Theſe two laſt it 
will be ſufficient here to mention: to ex- 
amine them will be the taſk of our next 
chapter. 


. 
Monarchy is that form of Govern- 
ment in which the power of making 


Laws is lodged in the hands of a ng! 


member 


Forms of GoveERnMENT. 


member of the ſtate in queſtion. Ariſto- 
cracy is that form of Government in 
which the power of making laws is lodg- 
ed in the hands of ſeveral members. De- 
mocracy is that form of government in 
which the power of making laws is lodg- 
ed in the hands of a//” of them put to- 
gether. Theſe, according to our Au- 
thor, are the definitions of the Antients ; 


and theſe, therefore, without difficulty, 


are the definitions of our Author. 


XXIV. 

« The political writers of antiquity,” 
ſays he, © will not allow more than three 
regular forms of government; the firſt, 
* when the ſovereign power is lodged 
« in an aggregate aſſembly, conſiſting of 
* all the members of a community, 
* which is called a Democracy; the ſe- 
* cond, when it is lodged in a council 
* compoſed of ſelect members, and then 
it is ſtyled an Ariſtocracy; the laſt, 
| © when it is entruſted in the hands of a 
| © ſingle perſon, and then it takes the 
= © name of a Monarchy. All other ſpe- 
: «. cen 
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XXVI. 

How he aſ- 
figns them 


their reſpec- 
tive qualifi- 
cations.— 


d elſe the conſtitution is at an end.“ 
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* cies of government they ſay are either 
* corruptions of, or reducible to theſe 
© three.” * 

XXV. 


* By the ſovereign power, as was be- 
e fore obſerved, is meant the making 
of laws; for wherever that power re- 
, fides, all others muſt conform to, and 
ff be directed by it, whatever appearance 
F the outward form and adminiſtration 
* of the government may put on. For 
« it is at any time in the option of the 
i legiſlature to alter that form and ad- 
% miniſtration by a new edict or rule, 
* and to put the execution of the laws 
“ into whatever hands it pleaſes : and all 
* the other powers of the ſtate muſt 
* obey the legiſlative power in the exe- 
% cution of their ſeveral functions, or 


* 


XXVI. 
Having thus got three regular ſimple 
forms of Government (this anomalous 
complex one of our own out of the queſ- 


tion) and juſt as many qualifications to 
divide 


EY 8 - IE 8 5 EY 1 þ nl; EE —_— * 1 * 
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divide among them ; of each of which, 
by what he told us a while ago, each 
form of Government muſt have ſome 
ſhare, it is eaſy to ſee how their allot- 
ments will be made out. Each form of 
Government will poſſeſs one of theſe 
qualities in perfection, taking its chance, 
if one may ſay ſo, for its ſhare in the 
two others. 
XXVII. . 

Among theſe three different forms of 
Government then, it ſhould ſeem, accord- 
ing to our Author's account of them, there 
is not much to chooſe. Each of them 
has a qualification, an endowment, to it- 
ſelf, Each of them is completely cha- 
racterized by this qualification. No in- 
timation is given of any pre-eminence 
among theſe qualifications, one above 


another. Should there be any diſpute 
concerning the preference to be given to 


any of theſe forms of Government, as 
proper a method as any of ſettling it, to 
| judge from this view of them, is that of 
croſs and pile. Hence we may infer, 
chat all the Governments that ever were, 


(; or 


XXVII. 
All appear- 
ing equally 
eligible in his 
view of them. 
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XXVII. 


wo How to 
the Britiſh 
Conſtitution, 


K. 
Contradic- 


ö 
| tion he falls 
| 
| 
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or will be, (except a very particular one 


that we ſhall come to preſently, that is to 


ſay, our own) are upon a par: that of 
ATHENS with that of PRRSIA; that of Gr- 
NEVA with that of Morocco : fince they 
are all of them, he tells us, ©* corruptions 
6 of, or reducible to,” one of theſe. This 
is happy. A legiflator cannot do amils. 
He may ſave himſelf the expence of 
thinking. The choice of a King was 
once determined, we are told, by the 
neighing of a horſe. The choice of a 
form of Government might be determined 
ſo as well. . 
XXVIII. 

As to our own form of Government, 
however, this, it is plain, being that which 
it ſeemed good to take for the theme of his 
panegyric, and being made out of the other 
three, will poſſeſs the advantages of all of 
them put together; and that without any 
of the diſadvantages; the diſadvantages 
vaniſhing at the word of command, or even 
without it, as not being ſuitable to the 


purpoſe. 
b & 4 % 


At the end of the paragraph which 


gives 
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gives us the above definitions, one obſer- 
vation there is that is a little puzzling. 
« Other ſpecies of government, we are 
given to underſtand, there are beſides 
theſe; but then thoſe others, if not re- 
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into, in ſup- 
poſing other 
ſorts of Go- 
vernment 
than theſe 


« qucible to,” are but“ corruptions of three, deſeri. 


« theſe.” Now, what there is in any of 
theſe to be corrupted, is not ſo eaſy to 
underſtand. The eſſence of theſe ſeveral 


forms of government, we muſt always re- 


member, is placed by him, ſolely and 


entirely, in the article of number in the 
ratio of the number of the Governors, 
(for ſo for ſhortneſs we will ſtyle thoſe in 
whoſe hands is lodged this “ power of 
* making laws”) to that of the governed. 
If the number of the former be, to that 
of the latter, as one to all, then is the form 


of Government a Monarchy : if as all to 


all, then is it a Democracy: if as ſome 
number between one and all, to all, then 
is it an Ariſtocracy. Now then, if we 
can conceive a fourth number, which 
not being more than all, is neither one 
nor all, nor any thing between one and 
all, we can conceive a form of Govern- 
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ment, which, upon due proof, may appear 
to be a corruption of ſome one or other 
of theſe three []. If not, we muſt look 
for the corruption ſamewhere elſe : Sup- 
poſe it were in our Author's reaſon [e]. 
A 

Not but that we may meet, indeed, 
with ſeveral other hard-worded names 
for forms of Government: but theſe 


names were only ſo many names for one 


[4] By the laws of Germany, ſuch and ſuch ſtates 
are to furniſh ſo many men to the general army of the 
Empire : ſome of them ſo many men and one half; 
others, ſo many and one third: others again, if I miſ- 
take not, ſo many and one fourth. One of theſe 
half-, third-part, or quarter-men, ſuppoſe, poſſeſſes him- 
ſelf of the Government : here then we have a kind of 
corruption of a Monarchy. Is this what our Author 
had in view ? | 

[c] A more ſuitable place to look for corruption in, 
if we may take his own word for it, there cannot 
be. Every man's reaſon,” he aſſures us“, © 15 
*© corrupt ;”” and not only that, but his underſtand- 
« ing full of ignorance and error. With regard to 
others, it were as well not to be too poſitive: but with 
regard to a man's ſelf, what he tells us from experience, 
it would be ill manners to diſpute with him. 


* 1 Comm. p. 41. 
Or 
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or other of thoſe three. We hear often 
of a Tyranny but this is neither more 
nor leſs than the name a man gives to our 
Author's Monarchy, when out of humour 
with it, It is ſtill the Government of 
number one. We hear now and then 
too, of a ſort of Government called an 
Olgarchy : but this is neither more nor 
leſs than the name a man gives to our 
Author's Ariſtocracy, in the ſame caſe. 
It is ſtill the Government of ſome num- 
ber or other, between one and all. In fine, 
we hear now and then of a ſort of Go- 
vernment fit to break one's teeth, called 
an Ochlocracy: but this is neither more 
nor leſs than the name a man gives to a 
Democracy in the ſame caſe. It is ſtill 
that ſort of Government, which, accord- 
ing to our Author, is the Government 
of all. | 
XXXI. 

Let us now ſee how he has diſpoſed of 
his three qualifications among his three 
ſorts or forms of Government. Upon Mo- 
narchy, we ſhall find, he has beſtowed the 

G3: perfection 
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Cray, perfection of power; on Ariſtocracy, of 
II. wiſdom; on Democracy, of goodneſs: each 


OE — FEI 


of theſe forms having juſt enough, we may 
ſuppoſe, of the two remaining qualifica- 
tions beſides its own peculiar one, to make 
up the neceſſary complement of qualities 


— EIS rr oor . tm He neg tr I Is > 
— 


. 


5 requiſite for ſupremacy.” Kings are, 
(nay were before they were Kings, ſince 


| it was this qualification determined their 
j ſubjects to make them Kings *) as ſtrong 
| as ſo many Hercules's; but then, as to 


. their wiſdom, or their goodneſs, there is 
not much to ſay. The members of an 
Ariſtocracy are ſo many Solomons: but 
then they are not ſuch ſturdy folks as 
your Kings; nor, if the truth is to be 
ſpoken, have they much more honeſty 
than their neighbours. As to the members 
of a Democracy, they are the beſt ſort of 
people in the world; but then they are 
but a puny ſort of gentry, as to ſtrength, 
put them all together; and apt to be 2 
little defective in point of underſtanding. 


1 Comm. p. 48. 


In 
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XXXII. 


« In a democracy,” ſays he, where πππτν 
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CHAP, 


II. 


the right of making laws reſides in The para- 


the people at large, public virtue or 
goodneſs of intention, is more likely 
to be found, than either of the other 
qualities of government. Popular 
aſſemblies are frequently fooliſh in 
their contrivance, and weak in their 
execution; but generally mean to do 


the thing that is right and juſt, and 


have always a degree of patriotiſm or 
public ſpirit. In ariſtocracies there is 
more wiſdom to be found than in the 
other frames of Government; being 
compoſed, or intended to be com- 
poſed, of the moſt experienced citi- 


zens; but there is leſs honeſty than in 


a republic, and leſs ſtrength than in a 
monarchy. A monarchy is indeed the 
moſt powerful of any, all the finews 
of government being knit together 
and united in the hand of the prince; 


but then there is imminent danger of 
Ss > ma 
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his employing that ſtrength to impro- 


vident or oppreſſive purpoſes.” 


XXXIII. 
* Thus theſe three ſpecies of govern- 
ment have all of them their ſeveral 
perfections and imperfections. De- 
mocracies are uſually the beſt calcu- 
lated to direct the end of a law; ariſ- 
tocracies to invent the means by which 


that end ſhall be obtained; and mo- 


narchies to carry thoſe means into exe- 
cution. And the antients, as was ob- 


ſerved, had in general no idea of any 


other permanent form of government 
but theſe three ; for though Cicero de- 
clares himſelf of opinion, efſe optime 
conſtitutam rempublicam, que ex tribus 
generibus illis, regali, optimo, et populari 


* ft modice confuſa; yet Tacitus treats 


this notion of a mixed government, 
formed out of them all, and partaking 
of the advantages of each, as a viſionary 
whim ; and one, that if effected, could 
never be laſting or ſecure.” 


In 
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XXXIV. 


In the midſt of this fine- ſpun ratiocina- 
tion, an accident has happened, of which 
our Author ſeems not to be aware. One 
of his accidents, as a logician would ſay, 
has loſt its ſubject. one of the qualification 
he has been telling us of, is, ſomehow 
or other, become vacant : the form of 
Government he deſigned it for, having 


unluckily ſlipped through his fingers in 


the handling. I mean Democracy ; 
which he, and, according to him, the 
Antients, make out to be the Government 
of all. Now © all” is a great many; ſo 
many that, I much doubt, it will be rather 
a difficult matter to find theſe high and 
mighty perſonages power enough, ſo much 
as to make a decent figure with. The 
members of this redoubtable Common- 
wealth will be ſtill worſe off, I doubt, in 
point of ſubje&s, than Trimculo in the play, 
or than the potentates, whom ſome late 
navigators found lording it, with might 
and main, **4parepyQ: Biy:,” over a Spaniſh 
ſettlement : there were three members of 
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the Government ; and they had one 
ſubject among them all*. ſe] Let him 
examine it a little, and it will turn out, 
I take it, to be preciſely that ſort of Go- 
vernment, and no other, which one can 
conceive to obtain, where there is no 
Government at all. Our Author, we may 
remember, had ſhrewd doubts about the 


exiſtence of a fate of nature . grant 


him his Democracy, and it exiſts in his 


Democracy. [/] 
XXXV. The 


* See HawksSWORTH's Feyages. 

[ſe] The condition of theſe imaginary ſovereigns puts 
one in mind of the ſtory of, I forget what King's Fool. 
The Fool had ſtuck himſelf up one day, with great gra- 


vity, in the King's throne ; with a ftick, by way of a 


ſceptre, in one hand, and a ball in the other: being 
aſked what he was doing? he anſwered, © reigning.” 
Much the ſame ſort of reign, I take it, would be that 
of the members of our Author's Democracy. 

+ V. ſupra, ch. I. par. VI. 

L/] What is curious is, that the ſame perſons who 
tell you (having read as much) that Democracy is a 
form of Government under which the ſupreme power is 
veſted in all the members of a fate, will alſo tell you 
(having alſo read as much) that the Athenian Commor.- 


wealth was a Democracy. Now the truth is, that in the 


Athenian Common-wealth, upon the moſt moderate 
computation, 


Forms of GovERNMENT. 


XXXV. 
The qualification of goodneſs, I think 


it was, that belonged to the Government 
of all, while there was ſuch a Govern- 
ment. This having taken its flight, as 
we have ſeen, to the region of non-enti- 
ties, the qualification that was deſigned 


CHAP. 
. 


XXXV._ 


The qualifi- 
cation de- 
ſigned for it 
become va- 
Cant. 


for it remains upon his hands: he is at 


liberty, therefore, to make a compliment 
of it to Ariſtocracy or to Monarchy, 
which beſt ſuits him. Perhaps it were 
as well to give it to Monarchy ; the title 
of that form of Government to its own 
peculiar qualification, power, being, as 
we have ſeen, rather an equivocal one : 
or elſe, which, perhaps, is as good a way 
of ſettling matters as any, he may ſet 
them to caſt lots. 

computation, it is not one tenth part of the inhabitants 


of the Athenian ſtate that ever at a time partook of the 
ſupreme power: women, children, and ſlaves, being 


taken into the account“. Civil Lawyers, indeed, will 


tell you, with a grave face, that a ſlave is zobedy; as 

| Common Lawyers will, that a baſtard is the /oz of no- 
body. But, to an unprejudiced eye, the condition of a 
ſlate is the condition of all the individuals, without dif. 
tinction, that compole it. 


See, among Mr. Humz's Eſſays, that en the Pepulouſneſs of 
ancient nations. OE” 
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CHAP. III. 


BRITISH CoNsTITUTION. 


I. 

ITH a ſet of data, ſuch as we 
have ſeen in the laſt chapter, we 
may judge whether our Author can meet 
with any difficulty in proving the Britiſh 
Conſtitution to be the beſt of all poſſible 
governments, or indeed any thing elſe 
that he has a mind. In his paragraph on 
this ſubje& there are ſeveral things that 
lay claim to our attention. But it is ne- 

ceſſary we ſhould have it under our eye. 

— © 

* But happily for us in this iſland 
e the Britiſh Conſtitution has long re- 
« mained, and I truſt will long continue, 

* a ſtanding exception to the truth of 
e this obſervation. For, as with us the | 
e executive power of the laws is lodged 
* in a ſingle perſon, they have all the ad- 
, vantages 
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are to be found in the moſt abſolute 
monarchy ; and, as the legiſlature of the 


kingdom is entruſted to three diſtinct 


powers entirely independent of each 
other ; firſt, the King ; ſecondly, the 
Lords Spiritual and Temporal, which 
is an ariſtocratical aſſembly of perſons 
ſelected for their piety, their birth, 
their wiſdom, their valour, or their 
property ; and thirdly, the Houſe of 
Commons, freely choſen by the people 
from among themſelves, which makes 
it a kind of democracy; as this ag- 
gregate body, actuated by different 
ſprings, and attentive to different inte- 


reſts, compoſes the Britiſh Parliament, 


and has the ſupreme diſpoſal of every 
thing ; there can no inconvenience be 
attempted by either of the three bran- 
ches, but will be withſtood by one of 
the other two ; each branch being arm- 


ed with a negative power ſufficient to 


repel any innovation which it ſhall 
think inexpedient or dangerous. ; 


III. Here 


93 
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„ III. * 
&« Here then is lodged the ſovereignty 
of the Britiſh Conſtitution ; and lodged 
as beneficially as is poſſible for ſociety. 
For in no other ſhape could we be fo 
certain of finding the three great qua- 
lities of Government ſo well and ſo 
happily united. If the ſupreme pow- 
er were lodged in any one of the three 
branches ſeparately, we muſt be expoſ- 
ed to the inconveniencies of either ab- 
ſolute monarchy, ariſtocracy, or demo- 


cracy; and ſo want two of the principal 


ingredients of good polity, either virtue, 
wiſdom, or power. If it were lodged 
in any two of the branches; for in- 
ſtance, in the King and Houſe of Lords, 
our laws might be providently made 
and well executed, but they might not 
always have the good of the people in 
view: if lodged in the King and Com- 
mons, we ſhould want that circum- 
ſpection and mediatory caution, which 
the wiſdom of the Peers is to afford : 


if the ſupreme rights of legiſlature were 
« lodged 
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lodged in the two Houſes only, and 
the King had no negative upon their 
proceedings, they might be tempted to 
encroach upon the royal prerogative, 
or perhaps to aboliſh the kingly office, 
and thereby weaken (if not totally de- 
ſtroy) the ſtrength of the executive 


e power. But the conſtitutional govern- 


ment of this iſland is ſo admirably 
tempered and compounded, that no- 
thing can endanger or hurt it, but de- 
ſtroying the equilibrium of power be- 
tween one branch of the legiſlature 
and the reſt. For if ever it ſhould hap- 


pen that the independence of any one 


of the three ſhould be loſt, or that it 
ſhould become ſubſervient to the views 
of either of the other two, there would 
ſoon be an end of our conſtitution. 
The legiſlature would be changed from 


that which was originally ſet up by 


the general conſent and fundamental 
act of the ſociety ; and ſuch a change, 
however effected, is, according to Mr. 
Locke (who perhaps carries his theory 

| 66 too 
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« too far) at once an entire diſſolution 
* of the bands of Government, and the 
* people would be reduced to a ſtate of 
* anarchy, with liberty to ine to 
ce themſelves a gew / legiſlative power.“ 


IV. 
In conſidering the firſt of theſe two para- 


graphs, in the firſt place, a phenomenon we | 


ſhould little expect to ſee from any thing 


that goes before, is a certain executive 


fower, that now, for the firſt time, bolts 
out upon us without warning or intro- 
duction. 


The power, the only power our Author | 
has been ſpeaking of all along till now, is | 


the legiſlative. Tis to this, and this alone, 


that he has given the name of ſovereign 
% power.” Tis this power, the different 


diſtributions of which he makes the cha- 


racteriſtics of his three different forms of 
government. Tis with theſe different 


diſtributions, diſtributions made of the 
legiſlative power, that, according to bis 
account, are connected the ſeveral quali- 
fications laid down by him, as“ requiſites 
for ſupremacy :” qualifications in the 


poſſeſſion 
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poſſeſſion of which conſiſt all the advan- 
tages which can belong to any form of 
Government. Coming now then to the 
Britiſh· Conſtitution, it is in the ſuperior 
degree in which theſe qualifications of 
the legiſlative body are poſſeſſed by it, 
that its peculiar excellence is to conſiſt. 


It is by poſſeſſing the qualification of 


ſtrength, that it poſſeſſes the advantage 


of a monarchy. But how is it then that, 
by his account, it poſſeſſes the qualifica- 
tion of ſtrength? By any diſpoſition 
made of the legiſlative power? By the 
legiſlative power's being lodged in the 
hands of a fingle perſon, as in the caſe of 
a monarchy? No; but to a diſpoſition 
made of a new power, which comes in, 
as it were, in a parentheſis, a new power 
which we now hear of for the firſt time, 


tion. given of it, been diſtinguiſhed from 
the legiſlative, an executive. 


Y. 


power? I doubt our Author would not 


H find 


a power which has not, by any deſcrip- 


V. 


What then is this ſame executive Difficulty of 


determining 
what it is as 
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find it a very eaſy matter to inform us. 
% Why not?” ſays an objector— js it 
e not that power which in this country 
e the King has in addition to his ſhare 
<< in the legiſlative?” Be it fo: the 
difficulty for a moment 1s ſtaved off, But 
that it is far enough from being ſolved, 
a few queſtions will ſoon ſhew us. This 
power, is it that only which the King 
really has, or is it all that he is ſaid to 
have? Is it that only which he really 
has, and which he exerciſes, or is it that 
alſo, which although he be ſaid to have 
it, he neither does exerciſe, nor may 
exerciſe? Does it include judiciary 
power or not? If it does, does it in- 
clude the power of making as well par- 
ticular deciſions and orders, as general, 
permanent, ſpontaneous regulations of pro- 
cedure, ſuch as are ſome of thoſe we ſee 
made by judges? Doth it include ſu- 
preme military power, and that as well 
in ordinary as in a time of martial law * 


Doth it include the ſupreme cal 


power; 
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power [2]; and, in general, that power CRHAP. 
which, extending as well over the public III. 
money as over every other article of pub- 

lic property, may be ſtyled the dyſpenſa- 
torial[b]. Doth it include the power of 
granting patents for inventions, and 


[a] By f/eal power I mean that which in this coun- 
try is exerciſed by what 1s called the Board of Trea- 
{ury. LL | | 

[3] By di/pen/atorial power J mean as well that which 
is exerciſed by the Board of Treaſury, as thoſe others 
which are executed in the ſeveral offices ſtyled with us 
tae War Office, Admiralty Board, Navy Board, Board 
of Ordnance, and Board of Works : excepting from the 
buſineſs of all theſe offices, the power of appointing 
perſons to fill other ſubordinate offices: a power which 
ſeems to be of a diſtinct nature from that of making 
diſpoſition of any article of public property. 

Power, political power, is either over perſent or over 
things, The powers, then, that have been mentioned 
above, in as far as they concern rhings, are powers over 
ſuch things as are the property of the public: powers 
which differ in this from thoſe which conſtitute private 
ownerſhip, i in that the former are, in the main, not &ere- 
ficial (that is, to the poſſeſſors themſelves) and indi/- 
criminate; but fiduciary, and limited in their exerciſe to 

ſuch ad, as are conducive to the ſpecial purpoſes of pubs 
lic benefit and ſecurity, 
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Cup. charters of incorporation? Doth it in- 
III. clude the right of making bye-laws 


in corporations? And is the right of 
making bye-laws in corporations the ſu- 
perior right to that of conferring the 
power to make them, or is it that there is 
an executive power that is ſuperior to a 
legiſlative? This executive again, doth it 
include the right of ſubſtituting the laws 
of war to the laws of peace; and, vice 
verſa, the laws of peace to the laws of 
war ? Doth it include the right of re- 
ſtraining the trade of ſubjects by treaties 
with foreign powers ? Doth it include the 
right of delivering over, by virtue of the 
like treaties, large bodies of ſubjects to 
foreign laws? — He that would under- 
ſtand what power is executive and not le- 
giſlative, and what legiſlative and not 
executive, he that would mark out and 
delineate the different ſpecies of conſti- 
tutional powers, he that would deſcribe 


either what 7s, or what ought to be the 
conſtitution of a country, and particu- 


larly 


BRITISH CoNsTITUTION. 


larly of this country, let him 
theſe things. 
VI. 

In the next place we are told in a pa- 
rentheſis (it being a matter ſo plain as to 
be taken for granted) that “ each of 
« theſe branches of the Legiſlature 1s 
independent, —yes, © entirely independ- 
« ent,” of the two others. — Is this then 
really the caſe? Thoſe who confider 
the influence which the King and ſo ma- 
ny of the Lords have in the election of 
members of the Houſe of Commons; 


the power which the King has, at a mi- 


nute's warning, of putting an end to the 


exiſtence of any Houſe of Commons; 


thoſe who conſider the influence which 
the King has over both Houſes, by of- 
fices of dignity and profit given and tak- 
en away again at pleaſure ; thoſe who 
conſider that the King, on the other hand, 
depends for his daily bread on both 
Houſes, but more particularly on the 
Houſe of Commons; not to mention a 


3 variety 


think of CHAP. 
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VT. 
Independ- 
ence inac- 
curately at- 
tributed to 
the three 
branches of 
the Govern- 
ment. 
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VII. 
A happy diſ- 
covery—me- 
rit inſepara- 
ble fro 
high ſtation. 
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variety of other circumſtances that might 
be noticed in the ſame view, will Judge 
what degree of preciſion there was in our 
Author's meaning, when he fo roundly 


alerted the affirmative. 
VII. 


One parentheſis more: for this ſen- 
tence teems with parentheſis within pa- 
rentheſis. To this we are indebted for 
a very intereſting piece of intelligence: 


nothing leſs than a full and true account 


of the perſonal merits of the members of | 
the Houſe of Lords for the time being. 
This he is enabled to do, by means of a 
contrivance of his own, no leſs ſimple 
than it is ingenious; to wit, that of 
looking at their titles. It is by looking 
at men's titles that he perceives, not 
merely that they ng to poſſeſs certain 
merits, not that there is reaſon to wh 
they may poſſeſs them, but that they do 
atually poſſeſs them, and that it is by 
poſſeſſing thoſe merits that they came to 
poſſeſs theſe titles. Seeing that ſome are 
biſhops, he knows that they are pious: | 

ſeeing 
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ſeeing that ſome are peers, he knows 
that they are wile, rich, valiant [e]. 


VI. The 


[c] *© The Lords ſpiritual and temporal, [p. 50.] 
© which,” ſays our Author, 7s an ariſtocratical 
« aſſembly of perſons ſelected for their piety, their 
« birth, their wiſdom, their valour, or their property“ - 

I have diſtributed, I think, theſe endowments, as our 
Author could not but intend they ſhould be diſtributed. 
Birth, to ſuch of the members of that aſſembly as have 
their ſeat in it by 4eſcent: and, as to thoſe who may 
chance from time to time to fit there by creation, wil- 
dom, valour, and property in common among the 
temporal peers; and piety, ſingly but entirely, among 
my Lords the Biſhops. As to the other three endow. 
ments, if there were any of them to which theſe right 
reverend perſons could lay any decent claim, it would 
be wiſdom : but fince worldly wiſdom is what it would 
be an ill compliment to attribute to them, and the wiſ- 
dom which is from above is fairly included under 
piety, I conclude that, when ſecured in the excluſive 
poſſeſſion of this grand virtue, they have all that was 
intended them. There 1s a remarkable period in our 
hiſtory, at which, meaſuring by our Author's ſcale, 
theſe three virtues ſeem to have been at the boiling 
point, It was in Queen Ann's reign, not long after the 


time of the hard froſt. I mean in the year 1711. In 


that auſpicious year, theſe three virtues iſſued forth, 
it ſeems, with ſuch exuberance, as to furniſk merit 
enough to flock no fewer than a dozen reſpectable per- 
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A VIII. 


III. ” 
VIII, The more we conſider the application 


Suppoſed he makes of the common-place notions 


qualities of . x 
the three pre- COncerning the three forms of Govern- 


tended forms ment to our own, the more we ſhall ſee 
of Govern» | | 


ment not ap- the wide difference there is between 


licabie t . : 
dur un. keading and reflecting. Our own he 


finds to be a combination of theſe three. 
It has a Monarchical branch, an Arifto- 


ſons, who, upon the ſtrength of it, were all made Ba- 
rons in a day. Unhappily indeed, ſo little read was 
a right reverend and cotemporary hiſtorian “, in our 
_ * Author's method of “ diſcerning of ſpirits,” as to 
fancy, it was neither more nor leſs than the neceſſity of 
making a majority that introduced ſo large a body of 
new members thus ſuddenly into the houſe. But I leave 
it to thoſe who are read in the hiſtory of that time, to 
judge of the ground there can be for ſo romantic an 
imagination, As to piety, the peculiar endowment of 
the mitre, the ſtock there is of that virtue, ſhould, to 
judge by the like ſtandard, be, at all times, pretty much 
upon a level: at all times, without queſtion, at a max: 
mum. This is what we can make the leſs doubt of, ſince, 
with regard to eccleſiaſtical matters, in general, our Au- 
thor, as in another place he aſſures us, has had the hap- 
pineſs to find, that every thing is as it ſhould be +.” 


See Biſhop Burnet's Hiſtory of his own Times, Vol. 2. 
+ Vol. 4. Chap. IV. p. 49. 


cratical, 
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cratical, and a Democratical. The Ariſ- 
tocratical is the Houſe of Lords; the 
Democratical is the Houſe of Commons. 
Much had our Author read, at ſchool, 
doubtleſs, and at college, of the wiſdom 
and gravity of the Spartan ſenate : ſome- 
thing, probably, in Monteſquieu, and 
elſewhere, about the Venetian. He had 
read of the turbulence and extravagance 
of the Athenian mob. Full of theſe 
ideas, the Houſe of Lords were to be our 
Spartans or Venetians; the Houſe of 
Commons, our Athenians. With re— 
ſpect then to the point of wiſdom, (for 
that of honeſty we will paſs by) the con- 
ſequence is obvious. The Houſe of 
Commons, however excellent in point 
of honeſty, 1s an aſſembly of leſs vum 
than that of the Houſe of Lords. This 
is what our Author makes no ſcruple of 
aſſuring us. A Duke's ſon gets a ſeat 
in the Houſe of Commons. There needs 
no more to make him the very model of 
an Athenian cobler. 


IX. Let 
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IX. 
Wiſdom, 
why likely to 
be wanting 
in the mem- 
bers of a De- 
mocracy 


_ 


* 
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| IX. 


Let us find out, if we can, whence this 
notion of the want of wiſdom in the 
members of a Democracy, and of the 
abundance of it in thoſe of an Ariſto- 
cracy, could have had its riſe. We 
ſhall then ſee with what degree of pro- 
priety ſuch a notion can be transferred 
to our Houſes of Lords and Commons. 

In the members of a Democracy in 
particular, there is likely to be a want 
of wiſdom —Why? The greater part 
being poor, are, when they begin to take 
upon them the management of affairs, 
uneducated : being uneducated, they are 
illiterate : being illiterate, they are igno- 
rant. Ignorant, therefore, and unis, 
if that be what is meant by ignorant, 
they begin. Depending for their daily 
bread on the profits of ſome petty traf- 
fic, or the labour of ſome manual occu- 
pation, they are nailed to the work-board, 
or the counter. In the buſineſs of Go- 
vernment, it is only by fits and farts 


that they have leiſure ſo much as to a: 
5 they 
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they have no leiſure to rect. Ignorant 
therefore they continue. — But in what 
degree is this the caſe with the members 
of our Houſe of Commons: 
| x 
On the other hand, the members of 
an Ariſtocracy, being few, are rich: 
either they are members of the Ariſto- 
cracy, becauſe they are rich ; or they are 
rich, becauſe they are members of the A- 
riſtocracy. Being rich, they are educated : 
being educated, they are lear rned : being 
learned, they are knowing. They are 
at leiſure to reflect, as well as act. They 
may therefore naturally be expected to 
become more knowing, that is more 
wiſe, as they perſevere. In what degree 
is this the cafe with the members of the 
Houſe of Lords more than with thoſe of 
the Houſe of Commons? The fact is, 
as every body ſees, that either the mem- 
bers of the Houſe of Commons are as 
much at leiſure as thoſe of the Houſe of 
Lords; or, if occupied, occupicd in ſuch a 
way as tends to give them a more than or- 
dinary inſight into ſome Particular depart- 
ment 


X. 
—and preſent 
in thoſe of an 
Ariſtocracy. 
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ment of Government. In whom ſhall 
we expect to find ſo much knowledge of 
Law as in a profeſſed Lawyer? of Trade, 
as in a Merchant ? 


XI. | 
But hold Our Author, when he 


attributes to the members of an Ariſto— 


cracy more wiſdom than to thoſe of a 
Democracy, has a reaſon of his own. 
Let us endeavour to underſtand it, and 
then apply it, as we have applied the 
others. In Ariſtocratical bodies, we are 
to underſtand there is more experience: 
at leaſt it 1s intended by ſome body or 
other there ſhould be : which, it ſeems, 
anſwers the ſame purpoſe as if there was, 
In Ariſtocracies, ſays. our Author, 
c there is more wiſdom to be found, 
& than in the other frames of Govern- 
« ment; being compoſed,” continues he, 
* or intended to be compoſed, of the 
«© moſt experienced citizens *. On 
this ground then it is, that we are 
to take for granted, that the members 
of the Houſe of Lords have more wiſdom 


f. 50. 
. among 


TEL 


* 
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among them, than thoſe of the Houſe of 
Commons. It is this article of experi- 
ence that, being a qualification poſſeſſed 
by the members of an Ariſtocratical 
body, as ſuch, in a ſuperior degree to 
that in which it can be poſſeſſed by a 
democratical body, is to afford us a par- 
ticular ground for attributing a greater 
ſhare of wiſdom to the members of the 
upper houſe, than to thoſe of the lower. 
* 

How eit is that a member of an ariſto- 
cracy, as ſuch, is, of all things, to have 
attained more experience than the member 
of a democracy, our Author has not told 
us; nor what it is this experience is to 
conſiſt of. Is it experience of things 
Preparatory to, but different from, the 
buſineſs of governing? This ſhould 
rather go by the name of #nowledge. Is 
it experience of the buſineſs itſelf of 
| governing? Let us fee. For the mem- 
ber of the one body, as of the other, there 
muſt be a time when he firſt enters upon 


this buſineſs, They both enter upon it, 
5 ſuppoſe 


XII. 
Superiority 
of “experi- 
* ence *” how 
far a proof of 
ſuperiority of 
wiſdom, 
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XIII. 

how far 
attributable 
to ariſtccra- 
cies in gene- 


ral. 


XIV. 


ho far to 


Lords in par- 
ticular. 


our Houſe of 
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ſuppoſe on the ſame day. Now then is 
it on that ſame day that one is more ex- 
perienced in it than the other ? or is it 
on that day ten years ? 

Nt; | 

Thoſe indeed who recolle& what we 
obſerved but now *, may anſwer without 
heſitation, —on that day ten years. The 
reaſon was there given. It is neither 
more nor leſs, than that want of leiſure 
which the bulk of the numerous mem- 
bers of a Democracy muſt neceflarily 


labour under, more than thoſe of an Ariſ- 


tocracy. But of this, what intimation is 
there to be collected, from any thing that 
has been ſuggeſted by our Author ? 
XIV. | 

So much with reſpect to Ariſtocracies 
in general. It happens alſo by accident, 
that that particular branch of our own 
government to which he has given the 
name of the Ariſtocratical, the Houſe of 
Lords,—has actually greater opportuni- 
ties of acquiring the qualification of ex- 


V. ſupra, par. 9. ; 
perience, 
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verience, than that other branch, the 


Houſe of Commons, to which he has _ 


given the name of the democratical. But 
to what is this owing? not to any thing 
in the characteriſtic natures of thoſe two 
bodies, not to the one's being Ariſtocra- 
tical, and the other Democratical; but 
to a circumſtance, entirely foreign and 


accidental, which we ſhall ſee preſently. 


But let us obſerve his reaſoning. The 
Houſe of Lords, he ſays, is an aſſembly 
that behoves to have more wiſdom in 
it, than the Houſe of Commons. This 
is the propoſition. Now for the proof. 
The firſt is an Ariſtocratical aſſembly; 
the ſecond a Democratical. An Ariſto- 
cratical afſembly has more experience 
than a Democratical ; and on that ac- 
count more wiſdom. Therefore the 
Houſe of Lords, as was to be proved, 
has more wiſdom than the Houſe of 
Commons. Now, what the whole of 
the argument reſts upon, we may obſerve, 
is this fact, that an Ariſtocratical aſſem- 
bly, as ſuch, has more experience than a 

Democratical 
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XV. 


What is to be 
underſtood 
by the word 


© experience.”? 


XVI. 


Opportunity 
of experience 
not the ſole 
cauſe of wiſ- 
dom, 
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Democratical one; but this, with Ariſto- 


cratical aſſemblies in general, we ſee, is 
not, for any reaſon that our Author 
has given us, the caſe. At the fame 


time with reſpect to our Houſe of 
Lords in particular, in compariſon with 
the Houſe of Commons, it does happen 
to be the caſe, owing to this ſimple cir- 
cumſtance: the members of the Houſe 


of Lords, when once they begin to fit, fit 


on for life : thoſe of the Houſe of Com- 
mons only from ſeven years to ſeven 


years, or it may happen, leſs. 


| XV. 

In ſpeaking, however, in this place, 
of experience, I would rather be under- 
ſtood to mean opportunity of acquiring 
experience, than experience itfelf. For 
actual experience depends upon other con- 


current cauſes. 


XVI. 
It is, however, from ſuperiority of ex- 
perience alone, that our Author derives 
ſuperiority of wiſdom. He has, indecd, 


53 


the proverb in his favour: Experience, 


it 


= by A 3 
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it has been ſaid of old, „is the Mother 
« of Wiſdom :” be it fo ; — but then In- 
tereſt is the Father. There is even an 
Intereſt that is the Father of Experience. 
Among the members of the Houſe of 
Commons, though none ſo poot as to be 
illiterate, are many whoſe fortunes, ac- 
cording to the common phraſe, are yet to 
make. The fortunes of thoſe of the 
Houſe of Lords (I ſpeak in general) are 
made already. The members of the 
Houſe of Commons may hope to be mem- 
bers of the Houſe of Lords. The mem- 
bers of the Houſe of Lords have no high- 
er Houſe of Lords to riſe to. Is it na- 
tural for thoſe to be moſt active who 
have the Jeg, or thoſe who have the 220% 
intereſt to be ſo? Are the experienced 
thoſe who are the leaſt, or thoſe who are 
the moſt active? Does experience come 
to men when aſleep, or when awake ? Is 
it the members of the Houſe of Lords 
that are the moſt active, or of the Houſe 
of Commons? To ſpeak plain, is it in 
the Houſe of Lords that there is moſt bu- 
I 1 
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fineſs done, or in the Houſe of Com- 
mons ? Was it after the ſiſb was caught 
that the ſucceſſor of St. Peter uſed the 
net, or was it before [i]? In a word, is 
there moſt wiſdom ordinarily where there 
is leaſt, or where there is moſt to gain by 


being wiſe [E]? 


[ Every body has heard the ſtofy of him who, from 
a fiſherman, was made Archbiſhop, and then Pope, 
While Archbiſhop, it was his cuſtom every day, 
after dinner, to have a fiſhing net ſpread upon his 
table, by way of a memento, as he uſed to fay, of the 
meanneſs of his original. This farcical oſtentation 
of humility was what, in thoſe days, contributed 
not a little to the encreaſe of his reputation. Soon 
after his exaltation to St. Peter's chair, one of his 
intimates was taking notice to him, one day, when din- 
ner was over, of the table's not being decked as uſual, 
Peace,“ anſwered the Holy Father, when the fi 
& is caught, there is no occaſion for the net.“ 

[4] In the Houſe of Commons itſelf, is it by the opu- 
tent and independent Country gentlemen that the chief 
buſineſs of the Houſe is tranſacted, or by aſpiring, and 


perhaps needy Courtiers? The man who would perſe- 


vere in the toil of Government, without any other re- 
ward than the favour of the people, is certainly the man 
fur the people to make choice of, But ſuch men are at 
beſt but rare. Were it not for thoſe children of Corrup- 
tion we have been ſpeaking of, the buſineſs of the ſtate, 
3 doubt, would ſtagnate. 


XVII. A word 
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A word or two more with reſpect to 1 
the characteriſtic qualifications, as our XVII. 
Author ſtates them, of the higher aſſem- — 
bly of our legiſlature. Experience is, in the peculiar 


virtue of their being an ariſtocratical aſ- I 
ſembly, to afford them wiſdom : thus far 
we were arrived before. But he now 
puſhes the deduction a ſtep farther.— 
Wiſdom is to afford them“ circumſpec- 
tion and mediatory caution:“ qualifi- 
cations which it ſeems as if we ſhould ſee 
nothing of, were it not for them. Let 
us now put a caſe. The buſineſs, indeed, 
that originates in the Houſe of Lords is, 
as things ſtand, ſo little, that our Author 
ſeems to forget that there is any. How- 
ever, ſome there is. A bill then origi- . 
| nates with the Lords, and is ſent down to 
| the Commons, —As to © circumſpeCtion” 
| I fay nothing: Hat, let us hope, is not 
wanting to either Houſe. But whoſe 
province 1s © mediatory caution,” now? 
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XVIII. 
The Demo- 
cratical 
branch of our 
Legiſlature, 
upon our Au- 
thor's princi- 
ples, not diſ- 
tinguiſhable 
from the 
Ariſtocra- 
tical. 


A FRAGMENT on GOVERNMENT. 


XVIII. 


Thus much concerning theſe two 
branches of our legiſlature, fo long as 
they continue what, according to our Au- 
thor's principles, they are at preſent : the 
Houſe of Lords the Ariſtocratical 
branch : the Houſe of Commons the De- 
mocratical. A little while and we ſhall 
ſee them ſo; but again a little while, per- 
haps, and we ſhall not fee them ſo. By 
what characteriſtic does our Author dit. 
tinguiſh an Ariſtocratical legiflative body 
from a Democratical one? By that of 
number : by the number of the perſons 


that compoſe them : by that, and that 
alone : for no other has he given. Now, 
therefore, to judge by that, the Houſe of 
Lords, at preſent, indeed, zs the Ariſto- 
cratical branch: the Houſe of Commons 
in compariſon at leaſt with the other, the 
Democratical. 'Thus far is well. But 
ſhould the lift of nobility ſwell at the rate 
we have ſometimes ſeen it, there is an 
aſſignable period, and that, perhaps, at no 

| very 
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very enormous diſtance, at which the aſ- 
ſembly of the Lords will be more nume- 
rous than that of the Commons. Which 
will Ven be the Ariſtocratical branch of 
our Legiſlature? Upon our Author's 
principles, the Houſe of Commons. 
Which the Democratical? The Houſe 


of Lords. 
XIX. 

The final cauſe we are to obſerve, and 
finiſhing exploit, the ©* portus & ſabba- 
% tum,” as Lord Bacon might perhaps 
haye called it [Z], of this ſublime and 
edifying diſſertation, is this demonſtra- 
tion, he has -been giving us, of the per- 
fection of the Britiſh Form of Govern- 
ment. This demonſtration (for by no 
Teſs a title ought it to be called) is found- 
ed, we may have obſerved, altogether 
upon the properties of numbers proper- 
ties, newly diſcovered indeed, and of an 


[7] It is what he ſays of Theology with reſpe& to the 
pciences,—V, Augm. Scient. L. VIII. c. III. p. 97. 


XIX. 
All. perfec- 
tion of the 
Britiſh Con- 
ſtitution ma- 
thematically 


demon- 
ſtrated. 
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Char. extraordinary complection, moral proper. 

HI. ties; but properties, however, ſo it 
ED ſeems, of numbers*. Tis in the na- 
ture then of numbers we ſhall find theſe 
characteriſtic properties of the three 
Forms of Government, if any where, 
Now the properties of numbers are uni- 
verſally allowed to be the proper ſubject 
of that mode of demonſtration which is 
called mathematical, The proof our 
Author has given has therefore already in 
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; it the efence of ſuch a demonſtration, 
{| To be compleat at all points, it wants 
N nothing but the orm. This deficiency 


is no other than what an under-rate work- 
man might eaſily ſupply, A mere tech- 
nical operation does the buſineſs. That 
humble taſk it ſhall be my endeavour to 

perform. The ſubſtantial honour I a- 
ſcribe wholly to our Author, to whom 
only it 1s moſt due. 
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XX. 


PROPOSITION. THEOREM. 
The Britiſh Government 1s all-per- 


fect, 

DEMONSTRATION. 

By definition, | 1 | The Britith Government 
— Monarchy + Ariſto- 
cracy + Democracy. 

Again, by de- 2 [Monarchy = the Go- 

finition, | vernment of 1. 

Alſo, | 3 Democracy = the Go- 

vernment of all. 
Allo, 4. \Ariſtocracy = the Go- 
vernment of ſome num- 
| ber between 1 and a//.. 
Put | 5 All = 1,000,000. 
Put alſo 6 The numberof governors 
| | in an Ariftocracy = 
| 1,000. 

Now then, by] 7 |1 has + ſtrength—wiſ- 

aſſumption, dom—honeſty. 

Alſo, 2 11,000 has + wiſdom 

ſtrength—honeſty. 

Alſo, 9 i, ooo, ooo has + honeſty 

| —ſtrength—wiſdom. 
I 4 Rejecting 


XX: 
The demon- 
tration 
drawn up in 
form. 
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form. 
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Rejecting — 
wiſdom — 
honeſty [u 
in [7] 

Alſo rejecting 
— ſtrength 
— honeſty 
in [8] | 

Alſo rejecting 
Se ſtrength 
— wiſdom 
in [9] 

Putting toge- 
ther the ex- 
preſſions . 
| bo, [114 
and [12], 

But by the 
definitions 
[1][2][3], 
[4], and the 


ſuppoſitions 


[14 


[5], [6], 


10 


11 


12 


2 


1 has + ſtrength, 
1,000 has + wiſdom. 


1,000,000 has ho- 
neſty. 


1 15 1, O0, ＋ 1,000,000 
has ſtrength + wii 
dom + honeſty. : 


The Britiſh Government 
1, ooo Þ 


1, OOo, ooo. 


L* Which is done without any ſort of ceremony, the 
quantities marked in this ſtep with the negative figi, 
being as ſo many fluents, which are at a naximum, or 4 


| minimum, Ju as happens to be moſt convenient. 


Therefore, 
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Therefore, by 15 The Britiſh Government CHAP. 


[13] has + ſtrength + wiſ- III. . 
dom + honeſty. The dns 
Changing the|16|The Britiſh Government 2 up in 
expreſſion, is all- powerful ＋ all- 
wiſe + all-honeſt. 


But by defi-[17|All - powerful + all- 
nition wile + all- honeſt = 
all- perfect. 

Therefore, by 18 The Britiſh Government 
[16] and [17]] | is all-perfe&. & k. p. 


. 


7 SCHOLIUM. After the ſame man- 
ner it may be proved to be a/l-weak, all- 
fooliſh, and all-knaviſh, oe 


| . 
Thus much for the Britiſh Conſtitu- 1 


| Concluſion 
tion; and for the grounds of that pre- I Chap- 
eminence which it boaſts, I truſt, in- 
deed, not without reaſon, above all others 
that are known: Such is the idea our 
Author gives us of thoſe grounds. 
© You are not ſatisfied with it then, 
lays ſome one. Not perfectly.“ What 
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III. 


Concluſion 
of the Chap- 
ter, 
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js then your own ?'—]Jn truth this is 
more than I have yet quite ſettled, ] 
may have ſettled it with myſelf, and not 
think it worth the giving: but if ever [ 
do think it worth the giving, it wil! hardly 
be in the form of a comment on a di- 
greſſion ſtuffed into the belly of a defini- 
tion. At any rate it is not likely to be 
much wiſhed for, by thoſe, who hu read 
what has been given us on this ſubject 
by an ingenious foreigner : ſince it is to 
a foreigner we were deſtined to owe the 
beſt idea that has yet been given of a ſub- 
ject fo much our own. Our Author has 


copied : but Mr. de L'oLME has thought, 


The topic which our dur Author has thus 
brought upon the carpet (let any one 
judge with what neceſſity) is in reſpect to 
ſome parts of it that we have ſeen, rather 
of an invidious nature. Since, however, 
it {as been brought upon the carpet, I 
have treated it with that plainneſs with 
which an Engliſhman of all others 1s 
bound to treat it, becauſe an Engliſhman 


may thus treat it and be ſafe. I have ſaid 
10 what 
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what the ſubject ſeemed to demand, Cyap. 
without any fear indeed, but without any III. 
with, to give offence ; reſolving not to Concluſion | 


, | , of the Chap» 
permit myſelf to conſider how this or ter. 9 


that man might chance to take it. I have 
ſpoken without ſycophantical reſpects in- 
deed, yet J hope not without decency: 
certainly without any party ſpleen. I 
choſe rather to leave it to our Author to 
compliment men in the lump: and to 
ſtand aghaſt with admiration at the vir- 
tues of men unknown *. Our Author will 
do as ſhall ſeem meet to him. For my 
part, if ever I ſtand forth and ſing the 

ſong of eulogy to great men, it ſhall be 
not becauſe they occupy their 2 but 
becauſe they deſerve it. 


V. ſupra, par. 7. 
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CHAT IF 


RIGHT of the SUPREME POWER 
to make LAws. 


I. 


* W now come to the third topic 
touched upon in the digreſſion; 


1 80 or namely, the right, as our Author phraſes 
the para- it, which the Supreme Power has of 
graph in que- 

{on as ſtated Making laws. And this topic occupies 
by our Au- one pretty long paragraph. The title 
* here given to it is the ſame which in the 
next ſucceeding paragraph he has found 
for it himſelf. This is fortunate: for, 
to have been obliged to find a title for it 
myſelf, is what would have been to the 
laſt degree diſtreſſing. To intitle a diſ- 
courſe, is to repreſent the drift of it. 
But, to repreſent the drift of this, is a 
taſk which, ſo long at leaſt as I confine 
my conſideration to the paragraph itſelf, 


bids defiance to my utmoſt efforts. 
II. Tis 


CRIES —ͤ—— — * 4 83 4 my %? \ 
rn were I OED s > . — — — er 
* RE * En ESTs; | > co MC we In nn IN we a 
via She n 3 3 n * 4 mary * 5 <A a — 2 wh «> 4<- — „ = * 4 = 
— 18 „ 2 2 CR bf” - . * * a c 
9 7 = % 8 — - — n 7 e — 
* SR EM * 2 — 2 r wot hh. THESE EY, a ec . ˙ —˖ 7. 5 1 »ä —1 
— * $ "s „ (5 55 . ** 3 POE * — 4 „ 
r — ate r "WP 
— — — — 2 —— * Law 0 As 


— _ — 
r. » - 1 — 


r 
. 2 
: r 


5 * n 
— rr * 2 


— 4 


— i - 
1 
- — > ry 


— * — 1 5 
2 ee en, 
4 * 3 Y 7 r 
* iC F . yy N 
bo * — — 2 N err —— — 
—- Bree A 


þ - — VT; 


2 


n rn 
RESI TIN = 
c 


n n 8 1 1 
. e Gif nn, „ 
Fa OI n . . 1 3 8 5 
n F F E PPP i  COTNPLETES r 
. 1 = - „ 8 , o Od, r 9 n 4 1 
r - » . 


RIGHT of the SUPREME POWER % make Laws. 
II. 


'Tis to another paſſage or two, a paſ- 
ſage or two that we have already ſeen 
ſtarting up in diſtant parts of this di- 
greſſion, that I am indebted for ſuch 
conjectures as I have been able to 
make up. 

Theſe conjectures, however, I could 
not have ventured ſo far to rely on, as 


on the ſtrength of them to have fur- 
niſhed the paragraph with a title of my 
own framing. The danger of miſrepre- 
ſentation was too great; a kind of dan- 
ger which a man cannot but lie immi- 
nently expoſed to, who ventures to put 
a preciſe meaning upon a diſcourſe which 


in itſelf has none. That I may juſt 


8 


mention, however, in this place, the re- 


ſult of them; what he is really aiming at, 


I take it, is, to inculcate a perſuaſion that 
in every ſtate there muſt ſubſiſt, in ſome 
hands or other, a power that is abſolute. 
mention it thus prematurely, that the 


reader may have ſome clue to guide him 
in 
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II. 
Drift of it, as 
conjectured. 
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in his progreſs through the paragraph; 
which it is now time J ſhould recite, 
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IIT. 
« Having,” ſays our Author, © thus 
curſorily conſidered the three uſual 
ſpecies of government, and our own 
ſingular conſtitution, ſelected and 
compounded from them all, I proceed 
to obſerve, that, as the power of 
making laws conſtitutes the ſupreme 
authority, ſo where-ever the ſupreme 
authority in any ſtate refides, it is 
the right of that authority to make 
laws; that is, in the words of our 
definition, to preſcribe the rule of 
civil action. And this may be diſco- 
vered from the very end and inſtitu- 
tion of civil ſtates, For a ſtate is a 
collective body, compoſed of a multi- 
tude of individuals united for their 
ſafety and convenience, and intending 
to act together as one man. If it 
therefore is to act as one man, it 
ought to act by one uniform will. 


But in as much as political communi— 
& tles 


RIOHT of the SUPREME POWER to make LAWS. 


« ties are made up of many natural per- 
« ſons, each of whom has his particular 
« will and inclination, theſe ſeveral wills 
«© cannot by any natural union be joined 
* together, or tempered and diſpoſed 
«© into a laſting harmony, ſo as to conſti- 
e tute and produce that one uniform 
« will of the whole. It can therefore 
be no otherwiſe produced than by a 
% political union; by the conſent of all 
% perſons to ſubmit their own private 
ec Wills to the will of one man, or of 
© one, or more aſſemblies of men, to 
% whom the ſupreme authority is en- 
« truſted : and this will of that one man, 
or aſſemblage of men is, in dif- 
« ferent ſtates, according to their differ- 
© ent conſtitutions, underſtood to be 
« 1. 


IV. 
The other paſſages which ſuggeſted 
to me the conſtruction I have ventured to 
put upon this, ſhall be mentioned by and 


by. Firſt, let us try what is to be made 
3 of it by itſelf, | 


V. The 


IV. 


The ſenſe of 
it conſidered 
in itſelf. 
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The leading 


argument in 
it nugatory. 


. 

The obſcurity in which the firſt ſen- 
tence of this paragraph is envelopped, is 
ſuch, that I know not how to go about 
bringing it to light, without borrow- 
ing a word or two of logicians. Lay- 
ing aſide the preamble, the body of it, 
viz. © as the power of making laws 
« conſtitutes the ſupreme authority, to 
© where-ever the ſupreme authority in 
“ any ſtate reſides, it is the right of that 
authority to make laws, may be con- 
ſidered as conſtituting that ſort of ſyllo- 
giſm which logicians call an enthymem, 
An enthymem conſiſts of two propo/itions ; 
a conſequent and an antecedent, ** The 
* power of making laws,” ſays our Au- 
thor, © conſtitutes the ſupreme authority.” 
This is his antecedent. From hence it 
is he concludes, that“ where-eyer the 
“ ſupreme authority in any ſtate reſides, 
« it is the right of that authority to 
« make laws.” This then is his conſe- 
quent. | 


Now ſo it is, that this antecedent, and 
this 


OE AST.” „ 
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this conſequent, for any difference at leaſt CHAP. 

that I can poſſibly perceive in them, IV. 

would turn out, were they but correctly 3 
worded, to mean preciſely the ſame thing: 

for, after ſaying that the power of 

% making laws conſtitutes the ſupreme 

e authority,” to tell us that, for that 

reaſon, © the ſupreme authority” is (or 

has) the power (or the right) of making 
laws, is giving us, I take it, much the 

fame ſort of information, as it would be to 

us to be told that a thing is ſo, becauſe it is 

ſo: a fort of a truth which there ſeems to 

be no very great occaſion to ſend us upon 

* diſcovering, in the end and inſtitu- 

tion of civil ſtates.” That by the“ ſo- 

* yereign power, he meant the power 

** of making laws; this, or ſomething 

like it, is no more indeed than what he 

had told us over and over, and over again, 
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WH vith fingular energy and anxiety, in his 
46th page, in his 49th, and in, I know 
dot how many, pages beſides: always 
taking care, for precifion's ſake, to give 
1 little variety to the expreſſion: the 
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CHAP. 
= 


W. 
The ante- 
cedent ſtated 


anew, 


phr ale, ſuppoſed to be better underitood, 


A FRAGMENT on GOVERNMENT, 
words ** power and “ authority,” ſome- 
times, ſeemingly put for the ſame idea; 
ſometimes ſeemingly oppoſed to each 
other : both of them ſometimes denoting 
the fitious being, the abſtraf quality; 
ſometimes the real being or beings, the 


perſon or perſons ſuppoſed to poſſeſs that 
guality.—Let us diſentangle the ſenſe 


from theſe ambiguities ; let us learn to 
ſpeak diſtinctly of the perſons, and of 
the quality we attribute to them; and 
then let us make another effort to find a 
meaning for this perplexing paſſage. 
" © 

By the © ſupreme authority then, (we 
may ſuppoſe our Author to ſay) © I mean 
e the ſame thing as when I ſay the power 


of making laws.” This is the propo- 


ſition we took notice of above, under 
the name of the antecedent. This ante- 
cedent then, we may obſerve, is a defini- 
tion: a definition, to wit, of the phraſc 
« ſupreme authority.” Now to define a 
phraſe is, to tranſlate it into another 


and 


RiGHT of the SUPREME Pow ER fo mate Laws, 


and expreſſive of the ſame ideas. The 
ſuppoſition here then 1s, that the reader 
was already, of himſelf, tolerably well 
acquainted with the import of the phraſe 


te power of making laws :” that he was not 


at all, or was however leſs acquainted with 
the import of the phraſe © ſupreme autho- 
©« rity.” Upon this ſuppoſition then, it 
is, that in order to his being made clearly 
to underſtand the latter, he is informed 


of its being ſynonymous to the former. 


Let us now introduce the mention of the 
perſon : let us add the word “ perſon” to 
the definition; it will be the ſame defini- 
tion ſtill in ſubſtance, only a little more 
fully and preciſely worded. For à perſon 
40 poſſeſs the ſupreme authority, is for à 
perſon to poſſeſs the power of making 


laws. This then is what in ſubſtance has 


been already laid down in the antecedent. 


VII. 
Now let us conſider the conſequent ; 
which, when detached from the context, 
may be ſpoken of as making a ſentence of 
itſelft. Wherever,” ſays he, * the ſu- 
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CHAP. © preme authority in any ſtate reſides, it 

IV. ais the rigbt of that authority to make 
« Laws” — By © wherever” I take it 

ö for granted, he means, whatever per- 
"| * ſons: by © authority,” in the former 
Uh part of the ſentence, —power ; by the 
ö ſame word, authority, in the latter 
part of the ſentence, - perſons. Corrected 
therefore, the ſentence will ſtand thus: 
In whatever perſons in any ſtate the ſupreme 
power reſides, it is the right of ava ber- 


1 ons t6 make Laws. 


VIII. VIII. 
1 The only word now remaining undiſ- 
the antece- poſed of, is the word right. And what 
dent to think of this, indeed I know not: 

whether our Author had a meaning in it, 
or whether he had none. It is inſerted, 
we may obſerve, in the latter part only 
of the ſentence : it appears not in the 
former. Concerning this omiſſion, two 
conjectures here preſent themſelves : it 
may have happened by accident ; or it 
may have been made by deſign. It by 
accident, then the caſe is, that the 1dea 
| annexed 


RIGHT of the SUPREME PowER to mate Laws. 


annexed to the word right is no other 
than what was meant to be included in 
the former part of the ſentence, in which 


it is at expreſſed, as well as in the latter, 
in which it 7s. In this caſe it may, with- 
out any change in the ſignification, be ex- 
preſſed in both. Let it then be expreſſed, 
and the ſentence, take it all together, 
will ſtand thus: In whatever perſons the 
right of exerciſing ſupreme power in any 
late reſides, it is the right of thoſe perſons to 
make Laws, If this conjecture be the 
true one, and I am apt to think it is, we 
ſee once more, and, I truſt, beyond all 
doubt, that the conſequent in this enthymem 
is but a repetition of the antecedent. We 
may judge then, whether it is from any 
ſuch confideration as that of ©** the end 
* and inſtitution of civil ſtates,” or any 
other conſideration that we are likely to 
gain any further conviction of the truth 
of this concluſion, than it preſents us of it- 
ſelf, We may alſo form ſome judgment 
before-hand, what uſe or meaning there 
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Cnae. is likely to be in the aſſemblage of words 
IV. that is to follow. 


Wa IX. 
—orelſe no- What is poflible, notwithſtanding, 
F hi . . . 
ny ies however improbable, is, that the omiſſion 


we have been ſpeaking of was de/igned. 
In this caſe, what we are to underitand 
is, that the word © right was meant 
to introduce a new idea to this latter 
part of the ſentence, over and above any 
that was meant to be ſuggeſted by the 
former. Right then, according to 
this conſtruction, in the one place, is to 
be confidered as put in contradiſtinction to 
act in the other. The ſenſe is then, that 
whatever perſons do actually exerciſe fu- 
preme power, (or what, according to the 

antecedent of the enthymem, is the ſame 
thing, the power of making laws) thoſe per- 
ſons have the right to exerciſe it. But, in 
this caſe, neither does what is given as a 
conſequence in any reſpect follow from 
the antecedent, nor can any thing be made 
of it, but what 1s altogether foreign to 
the reſt of the diſcourſe. So much 1n- 
deed, 


= 


RICH of the SUPREME PowWER te mate Laws. 


deed, that it ſeems more conſonant to 

probability, as well as more favourable 

to our Author, to conclude that he had 

no meaning at all, than that he had this. 
X. 

Let us now try what we can make of 
the remainder of the paragraph. Being 
uſher d in by the word ** for,” it ſeems to 
lay claim to the appellation of an argu- 
ment. This argument, ſetting out, as we 
have ſeen, without an object, ſeems how- 
ever to have found ſomething like one at 
laſt, as if it had picked it up by the way. 
This object, if I miſtake it not, is to per- 
ſuade men, that the ſupreme power, (that 
is the perſon or perſons in ule to exerciſe 
the ſupreme power in a ſtate) ought, in 
all points without exception, to be 
obeyed. What men intend, he ſays, 
to do when they are in a ſtate, is to act, 
as if they were but one man.” But one 
man has but one will belonging to him. 
What they intend therefore, or what they 


ought to intend, (a flight difference which 


our Author ſeems not to be well aware 
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of) is, to act as if they had but one will. 
To act as if they had but one will, the 
way 1s, for them to join” all their wills 
e together.” To do this, the moſt obvious 
way would be to join them“ naturally: 
but, as ws will not ſplice and dovetail 
like deal boards, the only feaſible way is 
Now the only 
way for men to join their wills together 
politically, is for them all to conſent to 
ſubmit their wills to the will of one. 
This one will, to which all others are to 
be ſubmitted, is the will of thoſe perſons 
who are in uſe to exerciſe the ſupreme 
power ; whoſe wills again, when there 
happens to be many of them, have, by a 
proceſs of which our Author has ſaid no- 


thing, been reduced (as we muſt ſuppoſe) 
into one already. So far our Author's ar- 


The above is the ſubſtance of 


gumen K. 


it fairly given; not altogether with ſo 


much ornament, indeed, as he has given 
it, but, I truſt, with ſomewhat more pre- 


cifion, The whole concludes, we may 


obſerve, with our Author's favourite iden- 
6 tical 


eee 
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*tical propoſition, or ſomething like it, CRHAP. 
now for the twentieth time repeated. IV. 
ZE: = 
, . 33 ; XI. 
Taking it altogether, it is, without weakneſs of 


. . . . it as a perſua- 
queſtion, a very ingenious argument : nor N 


can any thing in the world anſwer the ence. 
purpoſe better, except juſt in the caſe 
where it happens to be wanted. Not but 
that a veteran antagoniſt, trained up in 
the regular and accuſtomed diſcipline of 
legal fencing, ſuch an one, indeed, ui 
contrive perhaps, with due management, 
to give our Author the honour of the 
field. But ſhould ſome undiſciplined blun- 
derer, like the Commiſſary's landlady, 
thruſt in guart, when he ſhould have 
thruſt in Fierce, I doubt much whether he 
might not get within our Author's guard. 
_ —] intend ?'—T conſent?“ I ** ſub- 
© mit” myſelf ?—* Who are you, I won- 
* der, that ſhould know what I do better 
than I do myſelf? As to © ſubmttimg 
* my will to the wills of the people 
* who made this law you are ſpeakiny 
* of, what I know is, that I never in- 
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* tended” any ſuch thing: I abominate 
* them, I tell you, and all they ever did, 


Weakneſs of and have always ſaid ſo: and as to my 


it as a perſua- 
five to obedi- 
ENCE, 


* conſent,” ſo far have I been from 
giving it to their law, that, from the 
« firſt to the laſt, I have proteſted againſt 
it with all my might.“ So much for 
our refractory diſputant.— What I ſhould 
ſay to him I know: but what our Au- 


thor could find to fay in anſwer to him, 


is more than I can imagine [5]. 


[4] One thing in the paragraph we are conſidering is 
obſervable; it is the concluding ſentence, in which he 
brings together the ideas of lago and will, Here then, 
in the tail of a digreſſion, he comes nearer in fact, 
though without being aware of it, to the giving a jull 
and preciſe idea of a law, than in any part of the de- 
finition itſelf from whence he is digreſſing. If, inſtead 
of ſaying that a law is a vill, he had called it the ex- 
preſſion of a will, and that fort of expreſſion of a will 
which goes by the name of a command, his definition 
would, ſo far as this goes, have been clear as well as 
right. As it is, it is neither the one nor the other. 
But of this more, if at all, in another place. T he de- 
finition of law is a matter of too much nicety and im- 
portance to be diſpatched in a note. 


II. Let 
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Let us now return and pick up thoſe 
other paſſages which we ſuppoſed to have 
a reſpect to the ſame deſign that ſeems to 
be in view in this. Firſt comes the ſhort 
introductory paragraph that uſhers in the 
whole digreſſion: a paragraph which, 
however ſhort, and however imperfect 
with reſpect to the purpoſe of giving a 
general view of the contents of thoſe 
which follow it, was, in deſpite of me- 
thod, to expatiate upon this ſubject. 
Upon this ſubject, indeed, he does ex- 
patiate with a force of argument and 
energy of expreſſion which nothing can 
withſtand. *© This,” it begins, will 
** neceſſarily lead us into a ſhort enquiry 
concerning the nature of ſociety and 
„civil government *.”---This is all the 
intimation it gives of the contents of 
thoſe paragraphs we have examindd. 
Upon his before us it touches in ener- 
getic terms; but more energetic than 
preciſe.--=** And the natural (it conti- 
nues) © and zzberent right that belongs to 


* 1 Comm. 47. Rel” 
the 
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IV. 


II. 
A prior para- 
graph ſup- 
poſed to be 
relative to 
the object 
of this. 


= 


— 
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CHAP. the ſovereignty of a ſtate,” / natural 
IV. right, obſerve, that belongs to the ſove- 
reignty of a political ſociety) © wherever 

« that ſovereignty be lodged, of making 


ö “ and enforcing laws.” 

N | .- a. 

8 XIII. 3 . 
Another. This is not all. The moſt emphatical 


paſſage is yet behind. It is a paſſage in 
that ſhort paragraph * which we found 
to contain ſuch a variety of matter. He 
is there ſpeaking of the ſeveral forms of 
government now in being. However 
they began,” ſays he, or by what right 
* ſoever they ſubſiſt, there c and muſt be 
« in all of them a ſupreme, irrehſtable, 
ce abſolute, uncontrouled authority, in 
c which the ura ſumm: imperii, or the 
ce rights of ſovereignty, reſide,” 


> © + 
XY. = 
Agitation he The vehemence, the Szvoryc, of this 
r paſſage is remarkable. He ranſacks the 


language: he piles up, one upon another, 
four of the moſt tremendous epithets he 


* 1 Comm. p. 48, ſupra ch. II. par. 11. 
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can find; he heaps Offa upon Pelion: and, 
as if the Engliſh tongue did not furniſh 
expreſſions ſtrong or impoſing enough, he 
tops the whole with a piece of formidable 
Latinity. From all this agitation, it is 
plain, I think, there is a ſomething which 
he has very much at heart; which he wiſh= 
es, but fears, perhaps, to bring out undiſ- 
guiſed; which in ſeveral places, notwith- 
ſtanding, burſts out involuntarily, as it 
were, before he is well ready for it ; and 
which, a certain diſcretion, getting at laſt 
the upper hand of propenſity, forces, as 
we have ſeen, to dribble away in a ſtring 


of obſcure ſophiſms. Thus oddly enough 
it happens, that that paſſage of them all, 
which, if I miſtake not, is the only one 
that was meant to be dedicated expreſly 
to the ſubject, is the leaſt explicit on 


it [e]. 


[c] Another paſſage or two there is which might ſeem 
to glance the ſame way: but theſe I paſs over as leſs 
material, after thoſe which we have ſeen, 


XV. A cous 


CHAP. 
IV. 


Agitation he 
betrays. 


CHAP. 
IV. 


2 EV; 


Cauſe of it. 


XVI. 
Reſource he 
finds in ob- 
ſcurity. 
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1 OWL nh 
A courage much ſtauncher than our 
Author's might- have wavered here. A 
faſk of no leſs intricacy was here to be 
travelled through, than that of adjuſting 
the claims of thoſe two jealous antago- 
niſts, Liberty and Govetnment. A more 
invidious ground is ſcarcely to be found 
any where within the field of politics, 
Enemies encompaſs the traveller on every 
fide. He can ſcarce ſtir but he muſt ex- 
pect to be aſſaulted with the war-hoop of 
political hereſy from one quarter or ano- 
ther. Difficult enough is the\ſfituation of 
him, who, in theſe defiles, feels himſelf 


impelled one way by fear, and another by 
affection. 


XVI. 

To return to the paragraph which it 
was the more immediate bufineſs of this 
chapter to examine: Were the path of 
obſcurity leſs familiar to our Author, one 
ſhould be tempted to imagine he had 
ſtruck into it on the particular occaſion 
before us, in the view of extricating him- 


5 :-- wot 
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ſelf from this dilemma. A diſcourſe 
thus prudently indeterminate might ex- 
preſs enough to keep fair with the rulers 
of the earth, without ſetting itſelf in di- 
rect array againſt the prejudices of the 
people. Viewed by difterent perſons, it 
might preſent different aſpects: to men 
in power it might recommend itſelf, and 
that from the firſt, under the character of 
a practical leſſon of obedience for the uſe 
of the people ; while among the people 
themſelves it might paſs muſter, for a time 
at leaſt, in quality of a ſtring of abſtract 
ſcientific propoſitions of juriſprudence. 
It is not till ſome occaſion for making 
application of it ſhould . occur, that its 
true uſe and efficacy would be brought 
to light. The people, no matter on what 
occaſion, begin to murmur, and concert 
meaſures of reſiſtance. Now then is the 
time for the latent virtues of this paſſage 
to be called forth. The book is to be 
opened to them, and in this paſſage they 
are to be ſhewn, what of themſelves, per- 
haps, they would never have obſerved, a 

ſet 
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IV. 


Reſource he 


finds in ob- 
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| Cuar. ſet of arguments curiouſly ſtrung together 
3 IV. and wrapped up, in proof of the univer- 
| Rcpure he ſal expedience, or rather neceſſity, of ſub- 
1 RT” miſſion : a neceſſity which is to ariſe, 
I not out of the reflection that the probat!: 
= miſchiefs of reſiſtance are greater than the 
probable miſchiefs of obedience; not out of 
ll - any ſuch debateable conſideration ; but 
out of a ſomething that is to be much 
more cogent and effectual: to wit, a cer- 
tain metaphy/ico-legal impotence, which is 
| to beget in them the ſentiment, and an- 
| {wer all the purpoſes of a natural one. 
1 Armed, and full of indignation, our male- 
contents are making their way to the royal 

palace. In vain, A certain gfoppe/ being 

made to bolt out upon them, in the man- 

ner we have ſeen, by the force of our 

Author's legal engineering, their arms 

are to fall, as it were by enchantment, 

from their hands. To diſagree, to cla- 

'o mour, to oppoſe, to take back, in ſhort, 
„ their wills again, is now, they are told, 
9 too late: it is what cannot be done: 
their wills have been put in hotchpot along 
with 
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with the reſt: they have © united,” — 


they have *© conſented,” —they have ſub- 
„ mitted.” Our Author having thus put 


his hook into their noſe, they are to go back 


as they came, and all is peace. An in- 


genious contrivance this enough: but 
popular paſſion is not to be fooled, I 
doubt, ſo eaſily. Now and then, it is 
true, one error may be driven out, for a 
time, by an oppoſite error: one piece of 
nonſenſe by another piece of nonſenſe: 


but for barring the door effectually and 


for ever againſt all error and all nonſenſe, 
there is nothing like the ſimple truth. 
N 

After all theſe pains taken to inculcate 
unreſerved ſubmiſſion, would any one 
have expected to ſee our Author himſelf 
among the moſt eager to excite men to 
diſobedience? and that, perhaps, upon 
the moſt frivolous pretences? in ſhort, 
upon any pretence whatſoever ? Such, 


however, upon looking back a little, we 


ſhall find him. I ſay, among the moſt 
| 1 eager; 
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XVIII. 
The former 
paſſage re- 
cited. 


for their own ſakes, on the footing of 
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eager ; for other men, at leaſt the moſt 
enlightened advocates for liberty, are con- 
tent with leaving it to ſubjects to reſiſt, 


permiſſion : this will not content our Au- 
thor, but he muſt be forcing it upon them 
as a point of duty. 

XVIII. 

Tis in a paſſage antecedent to the di- 
greſſion we are examining, but in the 
ſame ſection, that, ſpeaking of the pre- 
tended law of Nature, and of the law of 
Revelation, no human laws,” he ſays, 
* ſhould be /fered to contradict theſe*.“ 
The expreſſion is remarkable. It is not 
that no human laws ſhould contradict 
them : but that no human laws ſhould be 
SUFFERED to contradict them. He then 
proceeds to give us an example. This 
example, one might think, would be ſuch 
as ſhould have the effect of ſoftening the 
dangerous tendency of- the rule :—on the 
contrary, it is ſuch as cannot but enhance 


* 1 Comm. P- 42. 
| it ; 
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it la ; and, in the application of it to the 
rule, the ſubſtance of*the latter is again 
repeated in ſtill more explicit and ener- 
getic terms. Nay,” ſays he, ſpeaking 
of the act he inſtances, ** if any human 
% law ſhould allow or enjoin us to com- 
« mit it, we are BOUND TO TRAN $- 
© GRESS that human law, or elſe we 
** muſt offend both the natural and the 
divine.“ 
XIX. 

The propriety of this dangerous max- 

im, ſo far as the Divine Law is concerned, 


[d] It is that of murder. In the word here choſen 
there larks a fallacy which makes the propoſition the 
more dangerous as it is the more plauſible. It is too 
important to be altogether paſt over: at the ſame time 
that a light hint of it, in this place, 1s all that can be 
be given. Murder is 4://ing under certain circum/tances, 
Is the human law then to be allowed to define, in der- 
ner reſort, what ſhall be thoſe circumſtances, or is it not? 
If yes, the caſe of a © human law allowing or enjoin- 
ing us to commit it,“ is a caſe that is not ſo much as 
ſuppoſable : if 20, adieu to all human laws: to the 
fire with our Statutes at large, our Reports, our In- 


| fitutes, and all that we have hitherto been uſed to call 


dur law books; our law books, the only law books we 
an be ſafe in truſting to, are Puffendorf and the Bible. 


2 2 18 
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Cuary, is what I muſt refer to a future occaſion 
IV. for more particular conſideration [e]. As 
een to the Law of Nature, if (as I truſt 
* of it will appear) it be nothing but a 
phraſe [/]; if there be no other medium 
for proving any act to be an offence againſt 
it, than the miſchievous tendency of ſuch 
act; if there be no other medium for 
proving a law of the fate to be contrary 
to it, than the expediency of ſuch law, 
unleſs the bare unfounded di ſapprobation 
of any one who thinks of it be called a 
proof; if a teſt for diſtinguiſhing ſuch 
laws as would be contrary to the Law ff 
Nature from ſuch as, without being con- 
trary to it, are ſimply inexpedient, be that 


+. 


* [z] According to our Author, indeed, it ſhould be to 
no purpoſe to make any ſeparate mention of the two 
laws; ſince the Divine Law, he tells us, is but“ a part 
of“ that of Nature . Of- conſequence, with reſped 
to that part, at leaſt, which is common to both, to be 
contrary to the one, is, of courſe, to be contrary to the 
other. | 

[/] This is what there would he occaſion to ſhev 


more at large in examining ſome former parts of this 
ſection. 


* 1 Comm, p. 42. 


which 
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which neither our Author, nor any man 
elſe, ſo much as pretended ever to give; 
if, in a word, there be ſcarce any law 
whatever but what thoſe who have not 
liked it have found, on ſome account or 
another, to be repugnant to ſome text of 
ſcripture; I ſee no remedy but that the 
natural tendency of ſuch doctrine is to 
impel a man, by the force of conſcience, 
to riſe up in arms againſt any law what- 
ever that he happens not to like. What 
ſort of government it is that can conſiſt 
with ſuch a diſpoſition, I muſt leave to 
our Author to inform us, 
XX. 
It is the principle of utility, accurately 


149 
CHAP. 
Iv: 


XX, 
The princi- 


apprehended and ſteadily applied, that af- ple of uri- 


fords the only clew to guide a man 
through theſe ſtreights. It is for that, if 
any, and for that alone to furniſh a deci- 
hon which neither party ſhall dare in 
theory to diſavow. It is ſomething to re- 
concile men even in theory. They are, 
at leaſt, ſomething nearer to an effectual 

L 3 union, 


LIT y the on- 
ly guide un- 
der theſe dit- 
ficulties. 


be. 
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union, than when at variance as well in 
reſpect of theory as of practice. 
NL 


In ſpeaking of the ſuppoſed contract 
between King and people®, I have al- 
ready had occaſion to give the deſcrip- 
tion, and, as it appears to me, the only 
general deſcription that can be given, of 
that juncture at which, and not before, 
reſiſtance to government becomes com- 
mendable; or, in other words, reconcile- 
able to juſt notions, whether of /zgal or 
not, at leaſt of moral, and, if there be any 
difference, religious duty T. What was 
there ſaid was ſpoken, at the time, with 
reference to that particular branch of go- 
vernment which was then in queſtion; 
the branch that in this country is admi- 
niſtered by the King. But if it was juſt, 
as applied to hat branch of government, 
and in His country, it could only be for 
the ſame reaſon that it is ſo when applied 
to the whole of government, and that in 
any country whatſoever, It is hen, we 


* Ch. I. + See Ch. V. par. 7, note [5]. 
| may 
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may ſay, and not till then, allowable to, 
if not incumbent on, every man, as well 
on the ſcore of duty as of intereſt, to en- 
ter into meaſures of reſiſtance ; when, 
according to the beſt calculation he is 
able to make, the probable miſchiefs of re- 
fiance (ſpeaking with reſpect to the com- 
munity in general) appear leſs to him than 


the probable miſchiefs of ſubmiſſion. This 


then is to him, that is to each man in 
particular, the juncture for refitance. 


XXII, 


A natural queſtion here is—by what 
| 4 gn ſhall this juncture be known? By 


what common ſignal alike conſpicuous and ſign. 


perceptible to all? A queſtion which is 
readily enough ſtarted, but to which, I 
hope, it will be almoſt as readily per- 
ceived that it is impoſſible to find an an- 
ſwer. Common ſign for ſuch a purpoſe, 
I, for my part, know of none: he muſt 
be more than a prophet, I think, that 
can ſhew us one. For that which ſhall 
ſerve as a particular ſign to each particu- 
lar perſon, I have already given one—his 


L242 - own 
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Cray, . own internal perſuaſion of a ballance of 
IV. utility on the ſide of reſiſtance. 


Rl + XX: 


— 


XXIII. 


Freedom in a Unleſs ſuch a ſign then, which I think 


Overnment . | . 
4. not impoſſible, can be ſhewn, the feld, if one 


oat | * may ſay ſo, of the ſupreme governor's au- 
the Supreme thority, though not infinite, muſt una- 
140; yoidably, I think, unleſs where limited by 
expreſs convention [g], be allowed to be 
indginite. Nor can I ſee any narrower, 
or other - bounds to it, under this conſti- 
tution, or under any other yet freer con- 
ſtitution, if there be one, than under the 
molt defpotic. Before the juncture I have 
been deicribing were arrived, reſiſtance, 
even in a country like this, would come 
too ſoon : were the juncture arrived a/- 
ready, the time for reſiſtance would be 
come already, under ſuch a government 
even as any one ſhould call deſporrc. 


g This reſpects the caſe where one ſtate has, upon 
terms, ſubmitted itſelf to the government of another: or 
where the governing bodies of a number of Rates agree 
to take directions in certain ſpecified caſes, ſrom ſome 
body or other that is diſtin from all of them : conſiſting 
of members, for inſtance, appointed out of each. 


XXIV. In 
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XXIV. 


In regard to a government that is Avec, 
and one that is de/þoric, wherein is it then 
that the difference conſiſts? Is it that 
thoſe perſons in whoſe hands that power 
is lodged which 1s acknowledged to be 
ſupreme, have leſs power in the one than 
in the other, when it is from cuſtom that 
they derive it? By no means. It is not that 
the power of one any more than of the 
other has any certain bounds to it. The 


diſtinction turns upon circumſtances of a 


very different complexion :—on the man- 
ner in which that whole maſs of power, 


* 
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CnaPr. 
IV, 


XXIV, 
Principal cir- 
cumſtances 
on which it 
does depend, 


which, taken together, is ſupreme, is, in 


a free ſtate, diſtributed among the ſeveral 
ranks of perſons that are ſharers in it :— 
—on the ſource from whence their titles 
to it are ſucceſſively derived :—on the 
frequent and eaſy changes of condition 
between governors and governed ; where- 
by the intereſts of the one claſs are more 
or leſs indiſtinguiſhably blended with 
thoſe of the other :—on the reſponſibility 


of the gavernors ; or the right which a 
ſubject 
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ſubje& has of having the reaſons pub. 
licly aſſigned and canvaſſed of every act of 
power that is exerted over him: on the 
liberty of the preſs ; or the ſecurity with 


which every man, be he of the one claſs 


| 
XXV. 
Freedom in 
a govern- 
ment how far 


favourable to 
reſiſtance. 


or the other, may make known his com- 
plaints and remonſtrances to the whole 
community ;—on the Iiberty of public af- 


| fociation ; or the ſecurity with which 


malecontents may communicate their ſen- 
timents, concert their plans, and practiſe 
every mode of oppoſition ſhort of actual 
revolt, before the executive power can be 
legally juſtified in diſturbing them. 


XXV. 

True then it may be, that, owing to 
this laſt circumſtance in particular, in a 
ſtate thus circumſtanced, the road to a 
revolution, if a revolution be neceſſary, 
is to appearance ſhorter; certainly more 
{mooth and eaſy. More likelihood, cer- 
tainly, there is of its being ſuch a revo- 
lution as ſhall be the work of a number ; 
and in which, therefore, the intereſts of a 


number are likely to be conſulted. Grant 
9 | : hen, 
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then, that by reaſon of theſe facilitating Crap, 
circumſtances, the juncture itſelf may ar- IV. 
rire ſooner, and upon leſs provocation, 
under what is called a free government, 
than under what is called an ab/olute one: 
grant this ;-—yet till it be arrived, reſiſt- 
ance is as much too ſoon under one of 
them as under the other. 
" - FS | XXVI. 

Let us avow then, in ſhort, ſteadily The ſupreme 
but calmly, what our Author hazards Pore ig . 
with anxiety and agitation, that the au- ſelf. 
thority of the ſupreme body cannot, un- 
keſs where limited by expreſs convention, be 
faid to have any aſſignable, any certain 
bounds. — That to ſay there is any act 
they cannot do,—to ſpeak of any thing of 
their's as being legal, —as being void ;— 
to ſpeak of their exceeding their authority 
(whatever be the phraſe) their power, 
their right, —is, however common, an 
abuſe of language. 

XXVII. 
The legiſlature cannot do it? The le- 2 


giſlature cannot make a law to this ef- 5 — 2 


fect? Why cannot? What is there that — 
ſhould * 


— 


p * 
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XXVII. 
and inap- 
plicable to 
particulars. 
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ſhould hinder them ? Why not hic, as 
well as ſo many other laws murmured at, 
perhaps, as inexpedient, yet ſubmitted to 
without any queſtion of the 71g t? With 
men of the ſame party, with men whoſe 
affections are already liſted againſt the 
law in queſtion, any thing will go down : 
any rubbiſh is good that will add fuel to 
the flame. But with regard to an im- 
partial by-ſtander, it is plain that it is 


not denying the right of the legiſlature, 
their authority, their power, or whatever 


be the word—it is not denying that they 
can do what is in queſtion—it is not that, 
J fay, or any diſcourſe verging that way 


that can tend to give him the ſmalleſt ſa- 


tisfaction. 
| XXVIII. 

Grant even the propoſition in gene- 
ral: — What are we the nearer? Grant 
that there are certain bounds to the au- 
thority of the legiſlature: Of what uſe 
is it to ſay ſo, when theſe bounds are 
what nobody has ever attempted to mark 
aut to any uſeful purpoſe ; that is, in any 


ſuch manner whereby it might be known 
beforehand what deſcription a law muſt 


be 
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be of to fall within, and what to fall Se- 
ond them? Grant that there are things 
which the legiſlature cannot do grant 
that there are laws which exceed the 
power of the legiſlature to eſtabliſh. What 
rule does this ſort of diſcourſe furniſh us 
for determining whether any one that is 
in queſtion is, or is not of the number:? 
As far as I can diſcover, none. Either 
the diſcourſe goes on in the confuſion it 
began ;—either all reſts in vague aſſer- 
tions, and no intelligible argument at all 
is offered; or if any, ſuch arguments as 
are drawn from the principle of utility 
arguments which, in whatever variety of 

words expreſſed, come at laſt to neither 

more nor leſs than this; that the ten- 

dency of the law is, to a greater or a leſs 

degree, pernicious. If this then be the 

reſult of the argument, why not come 
home to it at once? Why turn aſide in- 

to a wilderneſs of ſophiſtry, when the 

path of plain reaſon is ſtreight before us? 

| XXIX. 


| XXIX. What they 
„„ E.. : lead to is ei» 
What practical inferences thoſe who net a 3 


maintain this language mean ſhould be peat to the 
body of the 


deduced from it, is not altogether clear; people 
3 nor, 
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XXX. 


Dor to the 
= judicial 
= power. 


I FRAGMENT on GOVERNMENT, 
nor, perhaps, does every one mean the 
fame. Some who ſpeak of a law as being 
void (for to this expreſſion, not to travel 
through the whole liſt, I ſhall confine 
myſelf) would perſuade us to look upon 
the authors of it as having thereby for- 
feited, as the phraſe is, their whole power: 
as well that of giving force to the par- 
ticular law in queſtion, as to any other. 
Theſe are they who, had they arrived at 
the ſame practical concluſion through the 
principle of utility, would have ſpoken 
of the law as being to ſuch a degree per- 
nicious, as that, were the bulk of the 
community to ſee it in its true light, e 
probable miſchief of refiſting it would be 
leſs than the probable miſchief of ſubmitting 
Zo it, Theſe point, in the firſt inſtance, 
at þ2/{i/e oppoſition. 
XXX. 


Thoſe who ſay nothing about for- 
feiture are commonly leſs violent in their 
views. Theſe are they who, were they 
to ground themſelves on the principle of 
utility, and, to uſe our language, would 
have ſpoken of the law as being miſ⸗ 
chievous indeed, but without ſpeaking of 
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it as being miſchievous to the degree 

that has been juſt mentioned. The 

mode of oppoſition which they point to 

is one which paſſes under the appellation 

of a /ega/ one. | 
XXXE. 

Admit then the law to be void in their 
ſenſe, and mark the conſequences. The 
idea annexed to the epithet void is obtain- 
ed from thoſe inſtances in which we ſee 
it applied to a private inſtrument. The 
conſequence of a private inſtrument's be- 
ing void is, that all perſons concerned 
are to act as if no ſuch inſtrument had 
exiſted. The conſequence, accord- 
ingly, of a /aw's being void muſt be, 
that people ſhall act as if there were no 
ſuch law about the matter: and therefore 
that if any perſon in virtue of the man- 
date of the law ſhould do any thing in 
coercion of another perſon, which with- 
out ſuch law he would be puniſhable for 
doing, he would till be puniſhable ; 
to wit, by appointment of the | judicial 
power. Let the law, for inſtance, be a 

= law 


XXXI. 
Which tends 
to give It a 
controul over 
the legiſla- 
tive. 


XXXII. 
—A remedy 
worſe than 


the diſeaſe. 


wer 


r 
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law impoſing a tax: a man who ſhould 
go about to levy the tax by force would 
be puniſhable as a treſpaſſer : ſhould he 
chance to be killed in the attempt, the 
perſon killing him would zof be puniſh- 
able as for murder : ſhould he kill, he 
himſelf would, perhaps, be puniſhable as 
for murder. To whoſe office does it ap- 
pertain to do thoſe acts in virtue of 
which ſuch puniſhment would be in- 


flicted? To that of the Judges. Applied 


to practice then, the effect of this language 
is, by an appeal made to the Judges, to 
confer on thoſe magiſtrates a controlling 
power over the acts of the legiſlature. 


XXXII. 

By this management a particular pur- 
poſe might, perhaps, by chance be anſwer- 
ed: and let this be ſuppoſed a good one. 
Still what benefit would, from the gene- 
ral tendency of ſuch a doctrine, and ſuch 
a practice in conformity to it, accrue to 
the body of the people is more than 1 
can conceive, A Parliament, let it be 


ſuppoſed, is too much under the influ- 


ence 
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ence of the Crown: pays too little re- 


gard to the ſentiments and the intereſts 
of the people. Be it ſo. The people 
at any rate, if not ſo great a ſhare as they 
might and ought to have, have had, at 
leaſt, ſome ſhare in chuſing it. Give to 
the Judges a power of annulling its acts; 
and you transfer a portion of the ſupreme 
power from an aſſembly which the peo- 
ple have had ſome ſhare, at leaſt, in chuſ- 
ing, to a ſet of men in the choice of 
whom they have not the leaſt imaginable 
ſhare; to a ſet of men appointed ſolely 
by the Crown: appointed /s/ely, and avow- 
edly and conſtantly, by that very magi- 
ſtrate whoſe partial and occaſional influ- 
ence is the very grievance you ſeek to 


_ remedy, 


XXXIII. 

In the heat of debate, ſome, perhaps, 
would be for ſaying of this management 
that it was transferring at once the ſu- 
preme authority from the legiſlative 
power to the judicial. But this would 


NI 18 


de going too far on the other ſide. There 


XXXIII. 
But not ſo 
bad as ſome 
might 1epre- 
ſent it. 
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XXXIV. 
The ſupreme 
power limit- 
able by con- 
vention. 


A FRAGMENT ox GOVERNMENT. 


is a wide difference between a pg/itive and 
a negative part in legiſlation, There is 
a wide difference again between a nega- 
tive upon reaſons given, and a negative 
without any. The power of repealing a 
law even for. reaſons given 1s a great 
power : too great indeed for Judges : but 
{till very diſtinguithable from, and much 
inferior to that of making one IG]. 
. 

Let us now go back a little. In de- 

nying the exiſtence of any affignable 


[5] Notwithſtanding what has been ſaid, it would be 
in vain to diſſemble, but that, upon occaſion, an ap- 


| peal of this ſort may very well anſwer, and has, in- 


deed, in general, a tendency to anſwer, in ſome ſort, 
the purpoſes of thoſe who eſpouſe, or profeſs to eſpouſe, 
the intereſts of the people, A public and authorized 
debate on the propriety of the law is by this means 
brought on. The artillery of the tongue is played of 
againſt the law, under cover of the law itſelf. An op— 
portunity is gained of impreſſing ſentiments unfavour- 
able to it, upon a numerous and attentive audience. 
As to any other effects from ſach an appeal, let us be- 
lieve that in the inflances in which we have ſecn it 
made, it is the certainty of miſcarriage that has been 
the encouragement to the attempt, 


bounds 
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bounds to the ſupreme power, I added *, 
© unleſs where limited by expreſs con- 
« vention:“ for this exception I could 
not but ſubjoin. Our Author indeed, in 
that paſſage in which, ſhort as it is, he is 
the moſt explicit, leaves, we may ob- 
ſerve, no room for it. However they 
„began, ſays he (ſpeaking of the ſeve- 
ral forms of government) * however 
they began, and by what right ſoever 
« they ſubſiſt, there 1s and muſt be in 
* ALL of them an authority that is ab- 
« ſolute ....” To ſay this, however, of a// 
governments without exception to ſay 
that zo aſſemblage of men can ſubfiſt in 
a ſtate of government, without being ſub- 
ject to ſome ne body whoſe authority 
ſtands unlimited ſo much as by conven- 
tion; to ſay, in ſhort, that not even by 
convention can any limitation be made to 
the power of that body in a ſtate which 
in other reſpects is ſupreme, would be 
taying, I take it, rather too much: it 


* V. ſupra, par. 26. 
M 2 would 
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The ſupreme 
power himit- 
able by con- 
vention. 
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4 FRAGMENT o GOVERNMENT. 
would be ſaying that there is no ſuch 


thing as government in the German Em- 


pire ; nor in the Dutch Provinces ; nor 
in the Swiſs Cantons : nor was of old in 
the Achzan league. 


XXXV. 


In this mode of limitation I ſce not 
what there is that need ſurprize us. By 
what is it that any degree of power 
(meaning political power } is eſtabliſned? 
It is neither more nor leſs, as we have 
already had occaſion to obſerve*, than 


a habit of, 


acts; diſpaſition, with reſpect to Juture. 
This diſpoſition it is as eaſy, or I am 
much miſtaken, to conceive as being 
abſent with regard to one ſort of acts; 
as preſent, with regard to another. For 
a body then, which is in other reſpects 
ſupreme, to be conceived as being with 
reſpect to a certain fort of acts limited, 
all that is neceſſary is, that this ſort of 


v. fopra, ch-L. par, 13. not [3] 


10 acts 
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and diſpoſition to obedi- 
ence: habit, ſpeaking with reſpect to pul 
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acts be in its deſcription diſtinguiſhable Cuae. 
from every other, 19 _ 
XXXVI. XXXVI. 


By means of a convention then we Which far- 
are furniſhed with that common fignal my 
which, in other caſes, we deſpaired of ae 888 on 
finding*. A certain act is in the inſtru- reſiſtance, 
ment of convention ſpecified, . with re- 
ſpect to which the government 1s therein 
precluded from iſſuing a law to a certain 
effect: whether to the effect of command- 
ing the act, of permitting it, or of forbid- 
ding it. A law is iſſued to that effect not- 
withſtanding. The iſſuing then of ſuch 
a law (the ſenſe of it, and likewiſe the ſenſe 
of that part of the convention which pro- 
vides againſt it being ſuppoſed clear) is a 
fact notorious and viſible to all: in the 
iſſuing then of ſuch a law we have a faq 
which is capable of being taken for that 
common fignal we have been ſpeaking of. 

Theſe bounds the ſupreme body in queſ- 
tion has marked out to its authority : of 
ſuch a demarcation then what is the ef- 
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CHAP. fect? either none at all, or this: that the 

IV. diſpoſition to obedience confines itſelf 
within theſe bounds. Beyond them the 
diſpoſition is ſtopped from extending: 
beyond them the ſubject is no more pre- 
pared to obey the governing body of his 
own ſtate, than that of any other. What 
difficulty, I fay, there ſhould: be in con- 
ceiving a ſtate of things to ſubſiſt in which 
the ſupreme authority is thus limited, — 
what greater difficulty in conceiving it 
with this limitation, than without any, I 
cannot ſec. The two ſtates are, I muſt 
confeſs, to me alike conceivable : whether 
alike expedient, —alike conducive to the 
happineſs of the people, is another quel- 
tion. | 


XXXVII. XXXVIT. 
A Jatve for God forbid, that from any thing here ſaid 
renvrmati®® it ſhould be concluded that in any ſociety 
any convention is or can be made, which 
ſhall have the.cftect of ſetting up an in- 
ſuperable bar to that which the parties at- 
feed ſhall deem a reformation :— God 


ſorbid that any diſeaſe in the conſtitution 
of 
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of a ſtate ſhould be without its remedy. 


Such might by ſome be thought to be the 


caſe, where that ſupreme body which 
in ſuch a convention, was one of the 
contracting parties, having incorporated 
itſelf _ that which was the other, 
no longer ſubſiſts to give any new modi- 
fication to the engagement. Many ways 
might however be found to make 
the requiſite alteration, without any 
departure from the ſpirit of the en- 
gagement. Although that body itſelf 
which contracted the engagement be no 
more, a /arger body from whence the 
firſt is underſtood to have derived its 
title, may ſtill ſubſiſt. Let this larger 
body be conſulted. Various are the ways 
that might be conceived of doing this, 
and that without any diſparagement to 
the dignity of the ſubſiſting legiſlature : 
of doing it, I mean to ſuch effect, as that, 
ſhould the ſenſe of ſuch larger body be fa- 
yourable to the alteration, it may be made 
by a law, which, in this caſe, neither 
ought to be, nor probably would be, 

M 4 regarded 
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. Cnay. regarded by the body of the people as 
IV. a breach of the convention [i]. | 


LD xxxvur. XXXVIII. 


Notion of a To return for a moment to the lan- 


| 3 4 guage uſed by thoſe who ſpeak of the 
1 ſupreme power as being limited in its 
\ 9 
| L] In Great Britain, for inſtance, ſuppoſe it were 
1 deemed neceſſary to make an alteration in the act of 
| Union, If in an article ſtipulated in favour of England, 
Þ there need be no difficulty; fo that there were a ma- 
il jority for the alteration among the Engliſh members, 
4 without reckoning the Scotch. The only difficulty 
3 would be with reſpect to an article ſtipulated in favour 
. of Scotland; on account, to wit, of the ſmall number of 
1 the Scotch members, in compariſon with the Engliſh. 
{4 In ſuch a caſe, it would be highly expedient, to ſay no 
1 more, for the ſake of preſerving the public faith, and 
1 to avoid irritating the body of the nation, to take ſome 
4 method for making the eitabliſhment of the new law, 
i depend upon their ſentiments, One ſuch method might 


be as follows. Let the new law in queſtion be enacted 
in the common form. But let its commencement be 
deferred to a diſtant period, ſuppoſe a year or two : let 
it then, at the end of that period be in force, unleſs 
petitioned againit, by perions of ſuch a deſcription, 
and in ſuch number as might be ſuppoſed fairly to 
repreſent the ſentiments of the people in general, per- 
ſons, for inſtance, of the deſcription of thoſe who at 
the time of the Union, conſtituted the body of electore. 
To 
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own nature. One thing I would wiſh 
to have remembered. What is here ſaid 
of the impropriety, and evil influence of 
that kind of diſcourſe, is not intended 
to convey the ſmalleſt cenſure on thoſe 
who ule it, as if intentionally acceſſary to 
the ill effects it has a tendency to pro- 
duce. It is rather a misfortune in the 
language, than a fault of any perſon in 
particular. The original of it is loſt in 
the darkneſs of antiquity. We inherited 
it from our fathers, and, maugre all its 
inconveniences, are likely, I doubt, to 
tranſmit it to our children. 


To put the validity of the law out of diſpute, it would 
be neceſſary the fact upon which it was made ulti- 
mately to depend, ſhould be in its nature too notorious 
to be controverted. To determine therefore, Whether 
the conditions vpon which the invalidation of it 
was made to depend, had been complied with, is what 
muſt be left to the ſimple declaration of ſome perſon or 
perſons; for inſtance the King. I offer this only as a 
general idea: and as one amongſt many that perhaps 
might be offered in the ſame view. It will not be ex- 
pected that I ſhould here anſwer objections, or enter 
into details, | 


XXXIX, 
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XXXIX. 
This not a 


4 FRAGMENT on GOVERNMENT. 
XXXIX. | 


I cannot look upon this as a mere 
diſpute of words. I cannot help per- 


mere affair of ſuading myſelf, that the diſputes be- 


words. 


tween contending parties - between the 
defenders of a law and the oppoſers of 
it, would ſtand a much better chance 
of being adjuſted than at preſent, were 
they but explicitly and conſtantly re- 
ferred at once to the principle of 
UTILITY. The footing on which this 
principle reſts every diſpute, is that of 
matter of fat; that is, future fact — the 
probability of certain future contingen- 
cies. Were the debate then conducted 
under the auſpices of this principle, one 


of two things would happen: either 


men would come to an agreement con- 
cerning that probability, or they would 
ſee at length, after due diſcuſſion of the 
real grounds of the diſpute, that no 


agreement was to be hoped for. They 


would at any rate ſee clearly and expli- 


citly, the point on which the ⁴gree- 


ment turned, The diſcontented party 


would 
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would then take their reſolution. to re- Cy ap. 
ſiſt or to ſubmit, upon juſt grounds, ac= IV. 
cording as it ſhould appear to them 
worth their while—according to what 
ſhould appear to them, the importance of 
the matter in diſpute—according to what 
ſhould appear to them the probability or ; 
improbability of ſucceſs according, in 
ſhort, as the miſchiefs of ſubmiſſion ſhould 
appear to bear a leſs, or a greater ratio 


to the miſchiefs of reſiſtance. But the 


door to reconcilement would be much 
more open, when they ſaw that it might 
be not a mere affair of paſſion, but a 
difference of judgment, and that, for 
any thing they could know to the con- 
trary, a ſincere one, that was the ground 


of quarrel. 


| XL. XL. 
All elſe is but womaniſh ſcolding and The above 


notion per- 
childiſh altercation, which is ſure to irri- petuates 
tate, and which never can perſuade.—* 7 "A. 
“ fay, the legiſlature cannot do this—T 
«« lay, that it can. I fay, that to do this, 


* exceeds the bounds of its authority — 
J ſay, 
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The princi- 

ple of uT1- 
LITY puts an 
end to it. 
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J fay, it does not.,”— Tt is evident, that a 


pair of diſputants ſetting out in this 


manner, may go on irritating and per- 
plexing one another for everlaſting, with- 
out the ſmalleſt chance of ever coming 
to an agreement. It is no more than 
announcing, and that in an obſcure and 
at the ſame time, a peremptory and cap- 
tious manner, their oppoſite perſuaſions, 
or rather affections, on a queſtion of 
which neither of them ſets himſelf to 
diſcuſs the grounds. The queſtion of 
utility, all this while, moſt probably, 
is never fo much as at all brought upon 
the carpet: if it be, the language in 
which it is diſcuſſed is ſure to be warped 
and clouded to make it match with the 
obſcure and entangled pattern we have 
ſeen, 
XII. 
On the other hand, had the debate 


been originally and avowedly inſtituted 


on the footing of utility, the parties 


might at length have come to an agree- 
ment; or at leaſt to a viſible and explicit 
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iſſue.— I ſay, that the miſchiefs of Cnar. 


* the meaſure in queſtion are to /uch an 
_* amount.—-7 ſay, not ſo, but to a J,. 

« —[ ſay, the benefits of it are only to 
% fach an amount. I ſay, not ſo, but 
„ to a greater. —This, we ſee, is a 
ground of controverſy very different from 
the former. The queſtion is now mani- 
ſeſtly a queſtion of conjecture concern- 
ing ſo many future contingent matters of 
fat: to ſolve it, both parties then are 
naturally directed to ſupport their reſpec- 
tive perſuaſions by the only evidence the 
nature of the caſe admits of ;—the evi- 
dence of ſuch paſt matters of fact as ap- 
pear to be analogous to thoſe contingent 
future ones. Now theſe paſt facts are al- 
moſt always numerous: ſo numercus, 
that till brought into view for the pur- 
poſe of the debate, a great proportion of 
them are what may very fairly have ef- 
caped the obſervation of one of the par- 
ties: and it is owing, perhaps, to this 
and nothing elſe, that that party is of the 


perſuaſion which ſets it at variance with 
the 
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The princi- 
ple of uvri- 
LIT puts an 
end to it. 
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Cup. the other. Here, then, we have a plain 
IV. and open road, perhaps, to preſent recon- 
The princi- Cilement : at the worſt to an intelligible 
kee ur and explicit ifſue, —that is to ſuch a 
end to t. ground of difference as may, when tho- 
roughly trodden and explored, be found 
to lead on to reconcilement at the laſt. 
Men, let them but once clearly under- 
ſtand one another, will not be long ere 
they agree. It is the perplexity of am- 
biguous and ſophiſtical diſcourſe that, 
while it diſtracts and eludes the appre- 
henſion, ſtimulates and enflames the paſ- 
ſions. | | | 
But it is now high time we ſhould re- 
turn to our Author, from whoſe text we 
have been inſenſibly led aſtray, by the 
nicety and intricacy of the queſtion it 
ſeemed to offer to our view. 


DuTy of the SurREME POWER fe make LAWS: 


CH. 4a 53 


DuTY of the SUPREME PowWER f make 


\ 


Laws. 


; 8 
E now come to the laſt topic 
touched upon in this digreſſion: 


a certain © duty,” which, according to 


our Author's account, the ſupreme power 
lies under :—the duty of making laws. 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


ce 


cc 
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II. 


Thus far, ſays he, © as to the right 


of the ſupreme power to make laws ; 
but farther, it is its duty likewile. 
For ſince the reſpective members are 
bound to conform themſelves to the 


will of the ſtate, it is expedient that 


they receive directions from the. ſtate 
declaratory of that its will. But ſince 


it is impoſſible, in ſo great a multitude 
to give injunctions to every particular 
man, relative to each particular action, 

© therefore 
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CHA r. 
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Subject of the 
paragraph 
examined in 


the preſent 
chapter. 


II. 
The para- 
graph re- 
cited. 


III. 

The firſt ſen- 
tence exam- 
ined. The 
moſt obvious 
ſenſe of it nu- 


gatory. 
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therefore the ſtate eſtabliſhes general 
rules for the perpetual information and 
direction of all perſons, in all points, 
whether of poſitive or negative duty. 
And this, in order that every man may 
know what to look upon as his own, 
what as another's; what abſolute and 
what relative duties are required at his 
hands ; what is to be eſteemed honeſt, 
diſhoneſt, or indifferent ; what degree 
every man retains of his natural liber- 
ty; what he has given up as the price 
of the benefits of ſociety; and after 
what manner each perſon is to mode- 
rate the uſe and exerciſe of thoſe rights 
which the ſtate aſſigns him, in order 


to promote and ſecure the public tran- 


quillity.” 
III. 


Still as obſcure, ſtill as ambiguous as 


ever. The © ſupreme power we may re- 
member, according to the definition ſo 


lately given of it by our Author, and fo 


often ſpoken of, is neither more nor lels 


than the power te make laws. Of this 


power 
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power we are now told that it is its 
e duty” to make laws. Hence we learn— 


what ?—that it is its duty” to do what 


it does; to be, in ſhort, what it is. This 


then is what the paragraph now before 
us, with its apparatus of ars and 
« buts,” and ©*/inces,” is deſigned to prove 


to us. Of this ſtamp is that meaning, at 


leaſt, of the initial ſentence, which is ap- 
parent upon the face of it. 


IV. 

Compleat the ſenſe of the phraſe, “ 70 
* make laws; add to it, in this place, 
what it wants 1n order to be an adequate 
expreſſion of the import which the pre- 
ceding paragraph ſeemed to annex to it ; 
you have now, for what is mentioned as 
the object of the © duty, another ſenſe in- 
deed, but a ſenſe ſtill more untenable than 
the foregoing. *© Thus far,” ſays our Au- 
thor (recapitulating what he had been 
ſaying before) © as to the right of the ſu- 
* preme power to make laws. — By this 
eight“ we ſaw, in the preceding chap- 
ter, was meant, a right to make laws 22 


N all 


TV. 
The next 
moſt obvious 
extravagant. 


V. 
A third ſenſe 
propoſed. 
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all caſes whatſoever. But further,” he 
now adds, © it is its duty likewiſe.” Its 
duty then to do—what? to do the ſame 
thing that it was before aſſerted to be its 
right to do—to make laws in all caſes 
whatſoever: or (to uſe another word, and 
that our Author's own, and that applied to 


the ſame purpoſe) that it is its duty to be 
7e zbſolute*.” A ſort of duty this which will 


probably be thought rather a ſingular one, 


. | 

Mean time the obſervation which, if I 
conjecture right, he really had in view to 
make, is one which ſeems very juſt indeed, 
and of no mean importance, but which is 
very obſcurely expreſſed, and not very ob- 
viouſly connected with the purpoſe of 
what goes before. The duty he here 
means is a duty, which reſpects, I take 
it, not ſo much the actual making of laws, 
as the taking of proper meaſures to ſpread 
abroad the knowledge of whatever laws 
happen to have been made: a duty which 
(to adopt ſome of our Author's own 


* 1 Comm. p. 49. 


words) 
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words) is converſant, not ſo much about Crap. 
iſſuing directions, as about providing Va 
that ſuch as are iſſued ſhall be © received.” 


ee. 
% 


VI. vr. 
Mean time to ſpeak of the duties of a Objection to 
the uſe of the 


ſupreme power;—of a legiſlature, mean- word . duty 
ing a ſupreme legiſlature ;—of a ſet of an 0cea- 
men acknowledged to be abſolute ;—is 

what, I muſt own, I am not very fond 

of. Not that I would with the ſubordi- 

nate part of the community to be awhit 

leſs watchful over their governors, or 

more diſpoſed to unlimited ſubmiſſion in 

point of conduct, than if I were to talk 

with ever ſo much peremptorineſs of the 

© Cities of theſe latter, and of the 

rights which the former have againſt 

them [a]: what I am afraid of is, running 

into ſolœciſm and confuſion in d:/cour/ſe. 


VII. I under- 


ſe] With this note let no man trouble himſelf who 
5 is not uſed, or does not intend to uſe himſelf, to what 
! are called metaphy/ical ſpeculations: in whoſe eſtimation 
1 the benefit of underſtanding clearly what he is ſpeaking 


of, 15 not worth the labour, F 
2. That may be faid to. be my duty to do (underſtand Duty (political), 
} N 2 political 
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va. |- 
The proper 
{ſenſe of it. 
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„ | 
I underſtand, I think, pretty well, 
what is meant by the word duty (politi- 


cal duty) when applied to myſelf ; and I 


could 


political duty) which you (or ſome other perſon or per- 
ſons) have a right to have me made to do. I have then 


a DUTY foauards you: you have a RIGHT as again/? 


2. 
Right (politi- 
cal). 


3. 
Puniſhment a 
fundamental 
idea. 


4. 
To define or ex- 
pdund, 


To 
Words not to be 
expounded but 


by parapbraſiz. 


6. 
Parapbraſis 
what. 


me. 
2. What you have a right to have me made to do (un- 


derſtand a political right) is that which I am liable, 
according to law, upon a requiſition made on your be- 
half, to be puniſbed for not doing. 

3. I ſay puniſhed: for without the notion of puniſh- 
ment (that is of pain annexed to an act, and accruing 
on a certain account, and from a certain /ource) no no- 
tion can we have of either right or duty. 

4. Now the idea belonging to the word pain is a 
ſimple one. To eue or rather (to ſpeak more gene- 
rally) to expound a word, is to reſolve, or to make a pro- 
greſs towards reſolving, the idea belonging to it into 


{imple ones. 

5. For expounding the words duty, right, power, title, 
and thoſe other terms of the ſame ſtamp that abound lo 
much in ethics and juriſprudence, either I am much de- 
ceived, or the only method by which any inſtruction can 
be conveyed, 1s that which is here exemplified, An 
expoſition framed after this method I would term para- 
phrafis. | | 

6. A word may be ſaid to be expounded by para- 


phrafis, when not that wwerd alone is tranſlated into 
| other 
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could not perſuade myſelf, I think, to 
apply it in the ſame ſenſe in a regular di- 
dactic diſcourſe to thoſe whom I am 

ſpeaking 


other words, but ſome whole /entence of which it forms a 
part is tranſlated into another /entence; the words of 
which latter are expreſſive of ſuch ideas as are /imple, or 
are more immediately reſolvable into ſimple ones than 
thoſe of the former. Such are thoſe expreſſive of ab- 

ftances and fi mple modes, in reſpe&t of ſuch alſtract 
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CHAP. 
V. 


The proper 
ſenſe of it. 


terms as are expreſſive of what Locket has called mixed 


modes, This, in ſhort, is the only method in which any 
abſtract terms can, at the long run, be expounded to 
any inſtructive purpoſe : that is in terms calculated to 
raiſe mages either of /ub/tances perceived, or of emotions; 
 —ſources, one or other of which every idea mutt be 
drawn from, to be a clear one. 

7. The common method of defining—the method 
per genus & differentiam, as logicians call it, will, in many 
caſes, not at all anſwer the purpoſe. Among abſtract 
terms we ſoon come to ſuch as have no /uperior genus. 
A definition, per genus & differentiam, when applied to 
theſe, it is manifeſt, can make no advance: it muſt 
either ſtop ſhort, or turn back, as Ae, upon itſelf, 
in a circulate or a repetend. 15 

8. Fortitude is a virtue: Very well: — but what 1s 
a virtue? *© A virtue is a diſpoſition:“ - Good again: 
but what is a di/po/ition? *©* A diſpoſition 18 a - ==; 
and there we ſtop. The fact is, a di/po/itron has no 
ſuperior genus: A diſpoſition is not a, any thing :;— 
this is not the way to give us any notion of what is 
meant by it. A poaver,” again, is a right: and 


7. 
Definition per 
genus & di ifferen- 
tiamy not univer- 


ſally applicable, 


8. 
Further exam- 
ples; — diſpoſi- 
tion, — eſtate.— 
intereſt, —pewere, 
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CAP. 
. 


The preper 
ſenſe of it. 


| 9. 

An imperfec- 
tion frequent in 
our Author's 
method. 


1. 
Duties, three 
ſorts. 


2. 
Political duty. 
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ſpeaking of as my ſupreme governors, 
That is my duty to do, which I am liable 
to be puniſhed, according to law, if I do 
not do: this is the original, ordinary, 
and 3 ſenſe of the word duty[5]. 

Have 


what is a right? It is a power.,—An Hate is an intereſi, 
ſays our Author ſomewhere; where he begins defining 
an eſtate:—as well might he have ſaid an zztere/t was an 
eftate. As well, in ſhort, were it to define in this man- 
ner, a conjunction or a prepoſition. As well were it to 
ſay of the prepoſition 7hrough, or of the conjunction 4e. 
cauſe ; a through is a -, or a becauſe is a, and ſo go 
on defining them. 

9. Of this ſtamp, by the bye, are ſome of his moſt 
fundamental deſinitions: of conſequence they muſt leave 
the reader where they found him. But of this, per— 
haps, more fully and methodically on ſome future occa— 
fion. In the mean time I have thrown out theſe looſe 
hints for the conſideration of the curious. 

[5] 1. One may conceive three ſorts of duties; po- 
litical, moral, religidhs ; correſpondent to the three 
ſorts of auction they are enforced : or the ſame 
point of conduct may be a man's düty on theſe three 
ſeveral accounts. After ſpeaking of the one of theſe 
to put the change upon the reader, and without warn- 
ing begin ſpeaking of another, or not to let it be ſeen 
from the firſt which of them one is ſpeaking of, cannot 
but be productive of confuſion. 

2. Political duty is created by puniſhment ; or at leaf 

by 
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Have theſe ſupreme governors any ſuch 
duty ? No: for if they are at all liable to 
puniſhment 


by the will of perſons who have puniſhment in their 
hands; perſons ſtated and certain, — political ſuWriors. 

3. Religious duty is alſo created by puniſhment : by 
puniſhment expected at the hands of a perſon certain,— 
the Supreme Being. 

4. Moral duty 1s created by a kind of motive, which 
from the uncertainty of the perſons to apply it, and of 
the ſpecies and degree in which it will be applied, has 
hardly yet got the name of puniſhment: by. various 
mortifications reſulting from the ill-will of perſons àn— 
certain and variable, - the community in general: that 
is, ſuch individuals of that community as he, whoſe 
duty is in queſtion, ſhall happen to be connected with. 

5. When in any of theſe three ſenſes a man aſſerts a 
point of conduct to be a duty, what he aſſerts is the 
exiſtence, actual or probable, of an external event: viz. 
of a puniſhment iſſuing from one or other of theſe 
ſources in conſequence of a contravention of the duty; 
an event extrinſic to, and diſtin from, as well the con- 
duct of the party ſpoken of, as the ſentiment of him 
who ſpeaks. If he perſiſts in aſſerting it to be a duty, 
but without meaning it ſhould be underſtood that it is 


on any one of theſe three accounts that he looks upon 


it as ſuch; all he then aſſerts is his own internal enti- 
ment : all he means then is, that he feels himſelf z/ca/ed 
or di/pieaſed at the thoughts of the point of conduct in 
queſtion, but without being able to tell 2 In this 
caſe he ſhould e'en ſay ſo: and not ſeek to give an un- 
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The proper 
ſenſe of it. 


3. 
Religious duty. 


4. 
Maral duty. 


Dien be- 

tween theſe ſen- 
ſes and a fourth 
which is figura- 
tive and impre- 


per. 
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CHAP. 
V. 


The proper 


ſenſe of it. 


6. 
Duty not appli- 
cable here in any 


Proper ſenſe, 
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puniſhment according to law, whether it 
be for not doing any thing, or for doing, 
| then 


due influence to his own ſingle ſuffrage, by delivering 
it in tgrms that purport to declare the voice either of 
God, offof the law, or of the people. 

6. Now which of all theſe ſenſes of the word our 
Author had in mind; in which of them all he meant 
to aſſert that it was the duty of ſupreme governors to 
make laws, I know not. Political duty is what they 
cannot be ſubject to“: and to ſay that à duty even of the 
moral or religious kind to this effect is incumbent on 
them, ſeems rather a precipitate aſſertion, 

In truth what he meant was neither more nor leſs, I 
ſuppoſe, than that he ſhould be glad to ſee them do 
what he is ſpeaking of; to wit, make laws: that is, 
as he explains himſelf, ſpread abroad the knowledge of 
them. — Would he ſo? So indeed ſhould I; and if aſked 
why, what anſwer our Author would give I know not ; 
but I, for my part, have no difficulty. I anſwer,—be- 
cauſe I am perſuaded that it 1s for the benefit of the 
community that they (its governors) ſhould do ſo. 
This would be enough to warrant mein my own opinion 
for ſaying that they ought to do it. For all this, I 
ſhould not, at any rate, ſay that it was their duty in a 
political ſenſe. No more ſhould I venture to ſay it was 
in a moral or religious ſenſe, till I were ſatisfied whether 
they themſelves 7hought the meaſures uſeful and feaſible, 
and whether they were generally /uppo/ed to think ſo. 
Were I ſatsified that they r7hem/elves thought ſo, God 


* See the note fojlowing. 
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then are they not, what they are ſup- 
poſed to be, ſupreme governors [e]: thoſe 


then, I might ſay, knows they do. God, we are to ſup- 
poſe, will puniſh them if they negle@ purſuing it. It 
is then their religious duty. Were I ſatisfied that the 
people ſuppoſed they thought ſo: the people, I might 
ſay, in caſe of ſuch negleQ,—the people, by various 
' manifeſtations of its ill-will, will alſo puniſh them. It 
is then their moral duty. 8 | 

In any of theſe ſenſes it muſt be obſerved, there can 
be no more propriety in averring it to be the duty of 
the ſupreme power to purſue the meaſure in queſtion, 
than in averring it to be their duty to purſue any other 
ſuppoſable meaſure equally beneficial to the community. 
To uſher in the propoſal of a meaſure in this peremp- 
tory and aſſuming guiſe, may be pardonable in a looſe 
rhetorical harangue, but can never be juſtifiable in an ex- 
act didactic compoſition. Modes of private moral conduct 
there are indeed many, the tendency whereof is ſo well 
known and ſo generally acknowledged, that the obſerv- 
ance of them may well be ſtiled a duty. But to apply 
the ſame term to the particular details of g tive con- 
duct, eſpecially newly propoſed ones, is going, I think, 
too far, and tends only to confuſion. 

[e]! I mean for what they do, or omit to do, when 
acting in a body : in that body in which, when acting, 
they are ſupreme. Becauſe for any thing any of them 
do ſeparately, or acting in bodies that are ſubordinate, 
they may any of them be puniſhed without any diſpa- 
ragement to their ſupremacy. Not only any may be, 
but many are: it Is what we ſee examples of every 
day. | 


are 
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Governors in 
what way ſub- 
ject to political 
duties notwith- 
ſtanding their 
being ſupreme. 
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| Cray. are the ſupreme governors, by whoſe ap- 

ö Z V. pointment the former are liable to be 

| puniſhed, 

[ . 

N VIII. | . . 

| That in The word duty, then, if applied to 

bea perſons ſpoken of as ſupreme governors, 

| fgarative, is evidently applied to them in a ſenſe 

[ which is figurative and improper : nor 

' therefore are the ſame concluſions to be 

| drawn from any propoſitions in which 

, it is uſed in this ſenſe, as might be drawn 
| i from them if it were uſed in the other 

| ſenſe, which is its proper one, 

F | IX, 

Tze 1 This explanation, then, being pre- 


tion acceded 
to in this laſt 
ſenſe. — 


miſed ;—underſtanding myſelf to be uſing 

the word duty in its improper ſenſe, the 
propoſition that it is the duty of the le- 
giſlature to ſpread abroad, as much as 
poſſible, the knowledge of their will 
among the people, is a propoſition I am 
diſpoſed moſt unreſervedly to accede to. 

If this be our Author's meaning, I join 
myſelf to him heart and voice. 
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What particular inſtitutions our Au- 
thor wiſhed to ſee eſtabliſhed in this 
view—what particular duties he would 
have found for the legiſlature under this 
general head of duty, is not very appa- 
rent : though it is what ſhould have ap- 
peared more preciſely than it does, ere 
his meaning could be apprehended to any 
purpoſe. What encreaſes {till the difficul- 
ty of apprehending it, is a practice which 
we have already had more than once occa- 
ſion to detect him in *,—a kind of verſa- 
tility, than which nothing can be more 
vexatious to rer who makes a point of 
entering into the ſentiments of his Au- 
thor. He ſets out with the word ** duty” 


in his mouth ; and, in the character of a 


Cenſor, with all due gravity begins talk- 
ing to us of what o to be. Tis in the 
midſt of this lecture that our Proteus lips 
aſide; puts on the Eiſtorian; gives an inſen- 
ſible turn to the diſcourſe and, without 


V. ſupra, ch. II. par. 17, ch. III. par. 7. ch. IV, 
Par. 10. | 


any 
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any warning of the change, finiſhes with 
telling us what . Between theſe two 
points, indeed, the 7s, and the ought to be, 
ſo oppoſite as they frequently are in the 
eyes of other men, that ſpirit of obſequious 
quietiſm that ſeems conſtitutional in our 
Author, will ſcarce ever let him recog- 


nize a difference. Tis in the ſecond 


ſentence of the paragraph that he ob- 
ſerves that © it is expedient that they” 
(the people) © receive directions from the 
« ſtate” (meaning the governing body) 
ce declaratory of that it's will.” Tis in 
the very next ſentence that we learn from 
him, that what it is thus “ expedient” 
that the ſtate /hould do, it does do. But 
* {ince it is impoſſible in ſo great a mul- 
* titude, to give particular injunctions to 
e every particular man relative to each 
« particular action, therefore,” ſays he, 
ce the ſtate eſtabliſhes” (does actually eſta- 
bliſh) “general rules (he ſtate gene- 
rally, any ſtate, that is to ſay, that one 
can mention, all ſtates, in ſhort, whatever 


do eſtabliſh) <* "um rules for the per- 
6 « petual 
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« petual information and direction of a// 
«« perſons in a// points, whether of poſi- 
« tive or of negative duty.” Thus far 
our Author; fo that, for ought appears, 
whatever he could w/h to ſee done in this 
view is done. Neither this ſtate of our 
own, nor any other, does he wiſh to ſee 
do any thing more in the matter than he 
ſees done already; nay, nor than what is 
ſure to be done at all events: fo that hap- 
pily the duty he is here ſo forward to lay 
on his ſuperiors will not fit on them very 
heavy. Thus far is he from having any 
determinate inſtructive meaning in that 
part of the paragraph in which, to ap- 
pearance, and by accident, he comes near- 
eſt to it. 
XI. 


Not that the paſſage however is abſo- 
lutely ſo remote from meaning, but that 
the inventive complaiſance of a commen- 
tator of the admiring breed might find it 
pregnant with a good deal of uſeful matter. 


The deſign of diſſeminating the know- 
| ledge 
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ledge of the laws is glanced at by it at 
leaſt, with a ſhew of approbation. Were 
our Author's writings then as ſacred as 


they are myſterious; and were they in 


the number of thoſe which ſtamp the ſeal 
of authority on whatever doctrines can be 
faſtened on them; what we have read 
might ſerve as a text, from which the 
obligation of adopting as many meaſures 
as a man ſhould deem ſubſervient to that 
deſign, might, without any unexampled 
violence, be deduced. In this oracular 
paſſage I might find inculcated, if not 
totidem ſyllabis, at leaſt totudem literis, as 
many points of legiſlative duty as ſhould 
ſeem ſubſervient to the purpoſes of dige 
tion and hromulgation. Thus fortified, I 
might preſs upon the legiſlature, and that 


on the ſcore of ** duty,” to carry into 
execution, and that without delay, many 


a buly project as yet either unthought 


of or unheeded, I might call them 
with a tone of authority to their work : I 
bid them go make proviſion forthwith for 
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the bringing to light ſuch ſcattered 
materials as can be found of the judi- 
cial deciſions of time paſt, —fole and 
neglected materials of common law ;— 
for the regiſtering and publiſhing of all 
future ones as they ariſe;—for transform- 
ing, by a digeſt, the body of the com- 
mon law thus compleated, into ſtatute- 
law ;—for breaking down the whole to- 
gether into codes or parcels, as many as 
there are claſſes of perſons diſtinguiſh- 
ably concerned in it ;—for introducing 
to the notice and poſſeſſion of every 
perſon his reſpective code: — works 
which public neceſſity cries aloud for, at 
which profeſſional intereſt ſhudders, 
and at which legiſlative indolence ſtands 
aghaſt. 

XII. 

All theſe leading points, J ſay, of le- 
giſtative economy, with as many points 
of detail ſubſervient to each as a medi- 
tation not unaſſiduous has ſuggeſted, I 
might enforce, were it neeeſſary, by our 

Author's 
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Author's oracular authority. For nothing 
leſs than what has been mentioned, I 
truſt, is neceſſary, in order that every man 
may be made to know, in the degree in 
which he night and ought to be made to 
know, what (in our Author's words) 
te to look upon as his own, what as 
% ahother's; what abſolute and what re- 
« lative duties are required at his hands; 
« what is to be eſteemed honeſt, diſ- 


e honeſt, or indifferent; what degree 


* every man retains of his natural liber- 
e ty; what he has given up as the price 
* of the benefits of ſociety ; and after 
* what manner each perſon is to mode- 
rate the uſe and exerciſe of thoſe rights 
« which the ſtate aſſigns him, in order 
e to promote and ſecure the public tran- 
« quility.” In taking my leave of our 
Author, I finiſh gladly with this pleaſing 
peroration : a ſcrutinizing judgment, per- 
haps, would not be altogether ſatisfied 
with it; but the ear is ſoothed by it, and 
the heart is warmed. 


XIII. I now 
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1 En 


: V. 
I now put an end to the tedious and 
XIII. 


intricate war of words that has ſubſiſted, Nec and 
in a more particular manner during the uſe of theſe | 
verbal criti- 1 
courſe of theſe two laſt chapters: a logo- ciſms. 1 
machy, weariſome enough, perhaps, and ww 
infipid to the reader, but beyond deſcrip- 
tion laborious and irkſome to the writer, 
What remedy ? Had there been ſenſe, I 
ſhould have attached myſelf to the ſenſe : 
finding nothing but words; to the words | 
J was to attach myſelf, or to nothing. 
Had the doctrine been but /a/ſe, the taſk "= ; 
of expoling it would have been compa- . 
ratively an eaſy one: but it was what is | 
worſe, unmeaning ; and thence it came 
to require all theſe pains which I have 
been here beſtowing on it: to what pro- 
fit let the reader judge. 
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„ Well then,” —(cries an objector) 

* the taſk you have ſet yourſelf is at an 
% end; and the ſubject of it after all, 
according to your own repreſentation, 
* teaches nothing ;—according to your 
O 66 own 
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% own ſhewing it is not worth attend- 
“ ing to.— Why then beſtow on it fo 
« much attention?“ 

In this view—To do ſomething to in- 
ſtruct, but more to undeceive, the timid 
and admiring ſtudent :—to excite him 
to place more confidence in his own 
ſtrength, and leſs in the infallibility of 
great names :—to help him to emanci- 
pate his judgment from the ſhackles of 
authority :—to let him ſee that the not 
underſtanding a diſcourſe may as well 
be the writer's fault as the reader's :— 
to teach him to diſtinguiſh between 
ſhewy language and ſound ſenſe :—to 
warn him not to pay himſelf with words : 
—to ſhew him that what may tickle the 
ear, or dazzle the imagination, will not 
always inform the judgment :—to ſhew 
him what it is our Author can do, and has 


done; and what it is he has not done, 


and cannot do :—to diſpoſe him rather 
to faſt on ignorance than feed himſelf 
with error ;—to let him fee that with 
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regard to an expoſitor of the law, our 
Author is not he that ſhould come, but 
that we may be ſtill /ooking for another. 
“ Who then,” ſays my objector, 
e ſhall be that other? Yourſelf?” 
No verily.e——My miſſion is at an 
end, when I have prepared the way before 


him. 
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